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During his presidential campaign, Sen. 
Barack Obama criticized sharply the lax anti-
trust law enforcement record of the George W. 
Bush administration. Subsequently, his first as-
sistant attorney general for antitrust even went 
so far as to suggest that the Great Recession was, 
at least in part, caused by federal antitrust policy 
failures during the previous eight years. This pa-
per sets out to investigate how and in what ways 
antitrust enforcement has changed since Presi-
dent Obama took office in 2009. We review four 
recent antitrust cases and the behavioral rem-
edies that were imposed on the defendants in 
those matters in detail. We find that the Obama 
administration has been significantly more ac-
tive in enforcing the antitrust laws with respect 

to proposed mergers than his two predecessors 
in the White House had been. In addition, the 
Federal Trade Commission, together with the 
Department of Justice, withdrew a thoughtful 
report on the enforcement of Section 2 of the 
Sherman Act and issued new merger guidelines 
and a new merger policy remedy guide, all of 
which have moved antitrust law enforcement 
away from traditional structural remedies in 
favor of very intrusive behavioral remedies in 
an unprecedented fashion. That policy shift 
has further transformed antitrust law enforcers 
into regulatory agencies, a mission for which 
they are not well-suited, resulting in the Depart-
ment of Justice and Federal Trade Commission 
being more vulnerable to rent seeking.
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Traditionally, 
agencies 

responsible 
for antitrust 

implementation 
have relied on 

“structural” 
remedies.

Introduction

When President Barack Obama nomi-
nated Christine A. Varney to the post of As-
sistant Attorney General (AAG) at the head 
of the U.S. Department of Justice’s Antitrust 
Division (the “DOJ” or “Antitrust Division”) 
in early 2009, her stated aim was to clamp 
down on anti-competitive business practices 
and end a period of what she called “lax law 
enforcement” by the new president’s prede-
cessor, George W. Bush.1 In a speech at the 
Center for American Progress in May 2009, 
shortly after she was sworn into office, Var-
ney highlighted the two main areas on which 
she would focus her attention, namely, the 
Antitrust Division’s “Recovery Initiative,” 
which targeted fraudulent and collusive 
activities with respect to funds distributed 
through the American Recovery and Rein-
vestment Act, and the anti-competitive prac-
tices in high-technology and Internet-based 
markets.2

Of particular concern to Varney was 
the prior enforcement (or purported lack 
thereof) of Section 7 of the Clayton Act, 
which prohibits combinations of former 
rivals (“horizontal” mergers) or companies 
operating at successive stages of the sup-
ply chain (“vertical” mergers), where the 
effect “may be substantially to lessen com-
petition or tend to create a monopoly.” She 
and other critics of earlier antitrust policy 
also objected to the Bush administration’s 
policies relating to Section 2 of the Sherman 
Act—one of the main pillars of the statutory 
basis for U.S. antitrust policy—which targets 
allegedly anticompetitive business practices 
by large, market-dominant firms and which 
were laid out in a DOJ report–the Section 
2 Report—released late in President Bush’s 
second term.3

Christine Varney stepped down from her 
position at the Antitrust Division in July 
2011 to return to private law practice. But 
she accomplished a great deal in her two 
years in office. The Section 2 Report was 
withdrawn officially within the first five 
months of President Obama’s first term.4 

The Obama administration also issued new 
guidelines for the analysis of horizontal 
mergers, which were promulgated jointly by 
the Department of Justice (DOJ) and Feder-
al Trade Commission (FTC) on August 19, 
2010, the first such formal revision to the 
guidelines since 1992.5 In addition, the DOJ 
published a new policy guide for merger 
remedies in June 2011.6

In line with AAG Varney’s second area 
of concern, the competition issues facing 
the information-based services sector, the 
DOJ reviewed three high-profile mergers 
proposed in high-tech and Internet-related 
industries during her tenure. In all of these 
cases—transactions between Live Nation 
and Ticketmaster, NBC and Comcast, and 
Google and ITA, respectively—the Justice 
Department included conditions that were 
regulatory in nature in the settlement agree-
ments with the parties. The result of this 
has been to burden the DOJ with monitor-
ing and compliance activities–activities for 
which it is not well-suited.7 Specifically, these 
negotiated settlements contained complex 
behavioral (or “conduct”) remedies that go 
well beyond established practices for resolv-
ing antitrust concerns related to proposed 
mergers.8 

Traditionally, agencies responsible for 
antitrust implementation have relied on 
simpler “structural” remedies, such as block-
ing transactions altogether or requiring that 
some of the assets that otherwise would 
have been combined instead be divested to 
third parties.

In what is perhaps the most important 
shift, however, four of five merger challenges 
issued by the DOJ and the FTC in the early 
days of the Obama Administration involved 
transactions that fell below the threshold 
requiring ex ante notification to federal an-
titrust authorities—a duty imposed by the 
Hart-Scott-Rodino (HSR) Act of 1976, as 
amended, 15 U.S.C. §18a.9 In each case, the 
merger agreements either were blocked by 
the agency responsible for reviewing them 
or were abandoned after antitrust concerns 
had been raised. Because thousands of pre-
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information 
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merger notifications are submitted to the 
DOJ and the FTC every year, the Obama ad-
ministration’s decision to oppose mergers 
and acquisitions that did not require HSR 
notification is quite troubling.10

More recently, the Antitrust Division won 
a suit against Apple in the District Court for 
the Southern District of New York, which 
found that Apple and five major U.S. pub-
lishers of ebooks had conspired in restraint 
of trade by engaging in unlawful price fix-
ing, thereby violating Section 1 of the Sher-
man Act.11 Although that case did not 
involve a merger, the settlement with five 
of the defendants, as well as the proposed 
final judgment against Apple, also include 
behavioral remedies.12 When the agencies 
adopt behavioral remedies in merger or ac-
quisition cases, the transaction in question 
usually is allowed to proceed, provided the 
merging parties agree to follow a set of 
specific rules for operating the newly com-
bined company. Such rules can take various 
forms, like erecting informational firewalls 
between business units, other restrictions 
regarding the internal operations of the new 
firm, and nonretaliation rules. The stated 
intention of behavioral remedies in merg-
ers and other antitrust matters, such as the 
one involving Apple, is to prevent the use of 
possibly anti-competitive business acts and 
practices by the firm or firms targeted by an-
titrust complaints. 

As noted above, the DOJ has issued new 
horizontal merger guidelines.13 In addition, 
the Antitrust Division released a new policy 
guide for merger remedies, which shifts the 
DOJ’s approach toward emphasizing behav-
ioral over structural fixes, especially in verti-
cal merger cases.14 John Kwoka and Diana 
Moss contend that introducing behavioral 
remedies raises substantial problems for an-
titrust law enforcement, as did Frank East-
erbrook before them. In line with Kwoka 
and Moss, we argue that such behavioral 
remedies are difficult to enforce and also 
are vulnerable to incentive and information 
problems, which are the principal causes 
of government failure.15 We will show that 

antitrust enforcement during the Obama 
administration’s first term has taken a new 
direction, and consider the consequences 
of that policy change using a public-choice 
framework.

Merger Law Enforcement 
Activity: 1993–2011

Barack Obama campaigned for the presi-
dency on a platform that promised a new 
direction for public policy. This new direc-
tion would end the “great recession” into 
which the U.S. economy had been plunged 
purportedly, in part, by the policies of his 
predecessor, George W. Bush, during his two 
terms in the White House.16 A discussion of 
the respective fiscal and monetary policies 
of Presidents Bush and Obama are beyond 
the scope of this paper. Rather, our aim here 
is to compare and contrast, three years on, 
President Obama’s antitrust policies with 
those of his two immediate predecessors.

Christine Varney and Jon Leibowitz, the 
two officials appointed by Obama to head 
the Antitrust Division and the FTC, respec-
tively, entered office armed with presidential 
support for a more proactive and energetic 
competition policy. Indeed, they had their 
marching orders even before assuming of-
fice: in a statement prepared for the Ameri-
can Antitrust Institute for delivery on Sep-
tember 27, 2007, then-Senator Obama said 
that, “As president, I will direct my admin-
istration to reinvigorate antitrust enforce-
ment.”17

Since 1976, federal enforcement of Sec-
tion 7 of the Clayton Act, the law prohib-
iting mergers or acquisitions thought to 
undermine the competitive market process 
discussed below, has proceeded in two steps. 
The first step is for the parties involved in 
a proposed merger, tender offer, or other 
transaction (such as the formation of a joint 
venture) to notify the Antitrust Division and 
the FTC simultaneously of their plans, pro-
vided that the sales or assets that will be com-
bined exceed the Hart-Scott-Rodino Act’s 
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thresholds. The second step is for one of the 
two agencies to review the information pro-
vided in the initial premerger notice. That 
review may result in an immediate decision 
to allow the transaction to be consummated 
(a so-called “early termination”), a decision 
to ask for additional information from the 
parties involved (that is, issue a “second re-
quest”), or a decision to challenge it or not at 
either of the two stages of the HSR process.18 
In principle, such law enforcement verdicts 
are reached under the merger guidelines in 
effect at the time the consolidation is pro-
posed. Merger guidelines were first promul-
gated in 1968 and revised several times since 
then; the most recent version was published 
on August 19, 2010.19

In the run-up to Election Day 2008, arti-
cles by Jonathan Baker and Carl Shapiro and 
John Harkrider, published in the summer 
issue of Antitrust, an American Bar Associa-
tion journal, suggested that, at least with re-
spect to the law prohibiting anticompetitive 
mergers, the two federal antitrust agencies 
had been much less active during the Bush 
administration than they had been under 
the presidency of his predecessor, President 
Bill Clinton.20 In particular, although they 
do not supply hard numbers on the rates 
at which notifications of proposed mergers 
submitted in accordance with the HSR Act 
were challenged, Baker and Shapiro assert 
that there was a “decline of enforcement by 
the Justice Department during the George 
W. Bush administration.”21 Referring to 
information they collected from a survey 
of 20 “experienced antitrust practitioners,” 
the two authors conclude that the merger 
review process under President Bush was 
characterized by “fewer second requests, a 
greater likelihood that an investigation will 
be closed rather than lead to an enforcement 
action, and a willingness to accept weaker 
remedies in those cases where enforcement 
actions are taken.”22

Based on agency enforcement actions—
the fraction of HSR premerger notifica-
tions that were litigated in federal court, in 
which settlement agreements were negoti-

ated or ultimately abandoned in the face of 
antitrust concerns—Baker and Shapiro con-
clude that the enforcement of the merger 
law “bottomed out at only 0.4 percent—less 
than half the average—at the DOJ . . . during 
both terms of the George W. Bush admin-
istration.”23 That low point apparently had 
been equaled only one time before, namely, 
in President Ronald Reagan’s second term. 
As anecdotal evidence that “the enforcement 
policy at the DOJ today is almost surely inad-
equate,” the authors point specifically to the 
Bush administration’s failure to block the 
mergers of “XM and Sirius, the only two pro-
viders of satellite radio in the United States,” 
and of Whirlpool and Maytag, the leading 
national manufacturers of clothes-washing 
machines and other household appliances.24 

Harkrider echoes the charge that, rela-
tive to Bill Clinton’s second term, merger 
challenges declined significantly under 
President Bush.25 But in the same issue of 
Antitrust, Timothy Muris points out that 
comparing merger law enforcement activity 
across presidential administrations is prob-
lematic.26 The four problems he identifies in 
the analyses of Baker and Shapiro are that:

●● Not all ‘enforcement’ is created equal. Ac-
cording to Muris, one cannot treat a 
decision to challenge a proposed merg-
er in federal court the same way as a 
decision to negotiate a settlement that 
allows the transaction “to proceed af-
ter some form of divestiture,” as Baker 
and Shapiro do.27 Some of those set-
tlement negotiations may lead to what 
often are called “‘cheap’ consents” that 
have “little effect on the economy, but 
[do] matter significantly when count-
ing enforcement statistics.”

●● The DOJ and FTC investigate mergers in 
different industries.28 In the wake of the 
“liaison agreement” forged between 
the two federal antitrust agencies in 
1938, the two agencies apportion their 
joint responsibility for enforcing Sec-
tion 7 of the Clayton Act such that, 
typically, the DOJ reviews mergers 
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proposed in “telecommunications and 
airlines, while the FTC investigates 
pharmaceuticals and most consumer 
goods.” Since the numbers and types 
of mergers proposed vary considerably 
both across industries and over time, 
“one agency may have more opportu-
nities for challenges during any given 
period, even if the two agencies apply 
identical enforcement standards.”29

●● The nature of the mergers the two anti-
trust agencies are responsible for reviewing 
changes considerably over time. Recently, 
as mentioned above, many of the com-
binations proposed between former 
rivals or between entities located at 
different stages of the supply chain en-
gage in high-technology and Internet-
related businesses. In the past, and for 
the most part, the antitrust authori-
ties assessed the competitive effects of 
mergers involving companies engaged 
in the manufacture or distribution of 
physical goods, such as steel, alumi-
num, footwear, and groceries. Based on 
the number of “overlaps” in the mar-
kets deemed relevant for evaluating 
proposed mergers, Muris concludes 
that “there may be something funda-
mentally different between the merg-
ers the agencies reviewed ten years ago 
and those the agencies are currently 
reviewing.”30

●● The two federal antitrust agencies apply dif-
ferent standards when evaluating mergers. 
Such differences arise because, for ex-
ample, “some enforcers are inherently 
more cautious than others” or because 
the two agencies may not use the same 
yardstick for determining “how much 
evidence is required before accepting a 
[proposed] settlement.”31 

We shall provide a bird’s-eye view of 
policy stances toward mergers reviewed by 
the DOJ and the FTC from 1994 through 
2011, the last year being the most recent 
for which such information is available. We 
began with the data reported by Harkrider, 

extended it back in time from 1996 to 1994, 
and corrected Harkrider’s numbers for the 
24 merger challenges mounted by the FTC 
during 1996–2000 that he overlooked.32

Several other points should be kept in 
mind. First, more mergers tend to be pro-
posed during a president’s first term than 
during his second—and more of them may 
exceed the thresholds defined in the merger 
guidelines that typically raise anticompeti-
tive concerns.33 Perhaps this is because busi-
nesses are uncertain about a new administra-
tion’s antitrust law enforcement standards 
and some of them thus may want to test the 
waters. Second, major changes in HSR re-
porting thresholds took effect in late 2001; 
Thomas Leary claims that the new rules re-
duced the number of premerger notification 
filings by 60 percent.34 On the other hand, 
some practitioners see those same changes 
as having imposed additional compliance 
burdens on the filing parties, especially so 
for private equity firms.35

Leary supplies another reason for being 
cautious when comparing merger enforce-
ment activities across presidential admin-
istrations: information on HSR premerger 
notifications is not reported on a calendar 
year basis, but rather for the U.S. govern-
ment’s fiscal year, which begins on October 
1st and ends on September 30th the follow-
ing year.36 In addition, enforcement deci-
sions with respect to merger notifications 
submitted in one fiscal year may not be 
taken until the next calendar year or later.37 
Hence, we follow Leary’s lead and have ad-
opted a one-year lag for assigning HSR fil-
ings and enforcement actions to individual 
presidential administrations. The “Clinton 
years” therefore begin in 1994, the “George 
W. Bush years” in 2002, and the “Barack 
Obama years” in 2010.38

Some basic information on merger activ-
ity in the U.S. economy during the past three 
presidential administrations is reported 
in Table 1. The 2001 decision to raise the 
sales and asset thresholds for notifying the 
two federal antitrust authorities of pending 
transactions, thereby reducing the num-
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ber of premerger notifications received by 
the two federal agencies, stand out starkly 
there.39 In particular, the number of pre-
merger notifications submitted to the DOJ’s 

Antitrust Division and to the FTC fell by 
more than one-half beginning in 2001, and 
declined by about another 50 percent in 
2002. Although merger activity in the U.S. 

Table 1
Premerger Notifications Received by the DOJ and the FTC, 1994–2011

Year
Transactions  

Reported Filings Received
HSR-Relevant  

Filingsa

1994 2,305 4,403 2,128

1995 2,816 5,410 2,612

1996 3,087 6,001 2,864

1997 3,702 7,199 3,438

Annual average, Clinton I 2,977.50 5,753.25 2,760.50

1998 4,728 9,264 4,575

1999 4,642 9,151 4,340

2000 4,926 9,941 4,749

2001 2,376 4,800 2,237

Annual average, Clinton II 4,168.00 8,289.00 3,975.25

2002 1,187 2,369 1,142

2003 1,014 2,001 968

2004 1,428 2,825 1,377

2005 1,675 3,287 1,610

Annual average, Bush I 1,326.00 2,620.50 1,274.25

2006 1,768 3,510 1,746

2007 2,201 4,378 2,108

2008 1,726 3,455 1,656

2009 716 1,411 684

Annual average, Bush II 1,602.75 3,188.50 1,548.50

2010 1,166 2,318 1,128

2011 1,450 2,882 1,414

Annual average, Obama I 1,308.00 2,600.00 1,271.00

a Number of HSR premerger notifications for which second requests could have been issued.
Sources: John D. Harkrider, “Antitrust Enforcement during the Bush Administration—An Economic Estimation,” 
Antitrust 22, no. 3 (Summer 2008): 43–48; and authors’ corrections based on data from the U.S. Department of 
Justice and Federal Trade Commission (1994–2012). As explained in the text, the data are assigned to presiden-
tial administrations with one-year lags.
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economy rebounded somewhat during Pres-
ident Bush’s second term, the chilling effects 
of the so-called Great Recession are evident 
beginning in 2009 and continue through 
the end of our data series in 2011. The agen-
cies’ merger-case workload clearly was lighter 
from 2001 on than it had been under Presi-
dent Clinton.

Four other points are worth making 
about Table 1. First, the language of HSR 
obligates the parties to a merger agreement 
to notify the DOJ and the FTC simultane-
ously of their consolidation plans. Second, 
each of the parties to such an agreement 
must submit premerger notification forms 
to the two federal agencies simultaneously. 
That requirement explains why the number 
of “filings received” always is roughly twice 
the number of “transactions reported.” 
Third, as far as analyses of antitrust law en-
forcement activities with respect to mergers 
are concerned, the information shown in 
the last column (“HSR-Relevant Filings”) is 
most salient. Those pending mergers com-
prise the subset of transactions reported to 
the DOJ and FTC that potentially raise anti-
trust concerns under the merger guidelines 
that were in effect at the time of review.40 
Fourth, however, the fact that the number 
of “transactions reported” in any given year 
exceeds the corresponding number of HSR-
relevant filings suggests that premerger 
notifications are submitted even when the 
respective market shares of the merger part-
ners, as well as the pre- and post-merger lev-
els of concentration in the markets deemed 
relevant for antitrust analysis by the agen-
cies, falls below the thresholds specified in 
the HSR Act and related guidelines.41

Table 2 shows how, over the same period, 
the federal antitrust authorities responded 
to the premerger notifications they received 
(categorized, with a one-year lag, by presi-
dential administration, beginning with Bill 
Clinton’s first term). The enforcement op-
tions are as follows: the two agencies can 
clear a proposed merger, either immediately 
or after closer evaluation of its competitive 
effects, thereby allowing the transaction to 

proceed; they can issue a “second request” 
for information thought necessary to un-
dertake a closer review of the antitrust-rel-
evant market impact before reaching a final 
decision; or they can challenge the merger 
partners’ consolidation plans by seeking to 
enjoin it in federal court. Based on the raw 
numbers shown in Table 2, the DOJ and 
FTC issued fewer second requests, chal-
lenged fewer mergers, and cleared more of 
them when George W. Bush occupied the 
White House than during either of Presi-
dent Clinton’s two terms.

The outliers in Table 2 are the FTC dur-
ing Clinton’s first term and the DOJ dur-
ing Bush’s, which represent modern (since 
1992) low points in merger law enforcement 
activity. Clinton’s FTC challenged just 37 
mergers (10 per year, on average) in the four 
years running from 1994 through 1997, 
fewer than the number challenged by that 
same agency in any administration since. 
During his first term, President Bush’s DOJ 
was only modestly more active in opposing 
proposed consolidations—challenging a to-
tal of 38 of them. But the changes in merger 
law enforcement activity documented in 
Table 2 can be misleading, owing to the sub-
stantial decline in the number of premerger 
notifications submitted to the DOJ and the 
FTC, which began in 2001 and continued 
through 2011.

Table 3 supplies a sounder basis for as-
sessing merger law enforcement activities 
across the three most recent presidential 
administrations. There, it is apparent that 
when the number of HSR-relevant premerg-
er notification filings is taken into account, 
the two terms served by George W. Bush do 
not differ materially from those of his pre-
decessor. Granted, during President Bush’s 
first term in office, the DOJ seems to have 
challenged a little more than half of the 
mergers proposed than the same agency 
opposed either during his or his predeces-
sor’s second term. However, the reduction 
in merger enforcement activity at the DOJ 
from 2002 through 2005 was more than 
offset by the more vigorous rate of FTC-in-
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stituted merger challenges, so that the Bush 
administration’s first-term policies toward 
mergers were, on average, more activist than 
those adopted during the Clinton adminis-
tration.

We emphasize that the two columns 
headed by the title “Both” in Table 3 supply 
the most accurate picture of merger enforce-
ment activities since 1993, mainly because 
we don’t know whether premerger notifica-

Table 2
Disposition of Premerger Notifications Received, 1994–2011

Second Requests Challenges Clearances

Year DOJ FTC DOJ FTC DOJ FTC

1994 27 46 22 4 126 236

1995 43 58 18 5 108 270

1996 63 46 30 3 210 300

1997 77 45 31 28 N/A N/A

Annual average, Clinton I 52.50 48.75 25.25 10.00 148.00 268.67

1998 79 46 51 33 174 278

1999 45 68 47 30 173 218

2000 55 43 48 32 150 189

2001 43 27 32 23 123 131

Annual average, Clinton II 55.50 46.00 44.50 29.50 155.00 204.00

2002 22 27 10 24 85 124

2003 20 15 15 21 83 148

2004 15 20 9 15 94 142

2005 25 25 4 14 120 183

Annual average, Bush I 20.50 21.75 9.50 18.50 95.50 149.25

2006 17 28 16 16 101 203

2007 32 31 12 22 95 201

2008 20 21 16 21 96 197

2009 16 15 12 19 56 98

Annual average, Bush II 21.25 23.75 14.00 19.50 87.00 174.75

2010 20 26 19 22 73 149

2011 34 24 20 17 94 163

Annual average, Obama I 27.00 25.00 19.50 19.50 83.50 156.00

Sources: John D. Harkrider, “Antitrust Enforcement during the Bush Administration—An Economic Estimation,” 
Antitrust 22, no. 3 (Summer 2008): 43–48; and authors’ corrections based on data from the U.S. Department of 
Justice and Federal Trade Commission (1994–2012). Clearances are not stated in the HSR Report for 1997.



9

Despite 
perceptions to 
the contrary, 
George W. Bush  
was more 
aggressive than 
Bill Clinton both 
in issuing second 
requests and 
in challenging 
mergers. 

tion filings were assigned to the DOJ or to 
the FTC. Although the parties to proposed 
mergers notify both agencies at the same 
time, only one of the agencies ultimately 
will be responsible for evaluating a transac-
tion’s possible anticompetitive effects. The 
interagency allocation of the merger analy-
sis workload is made either in accordance 
with the 1938 liaison agreement between 
them or, when both agencies want to be in-
volved in the review process, through an in-
formal but decisive understanding reached 
between the chairperson of the FTC and the 
Assistant Attorney General for Antitrust, by 
which one grants clearance to the other.

So, based on the analysis above and de-
spite perceptions to the contrary, George W. 
Bush was more aggressive than Bill Clinton 
both in issuing second requests and in chal-
lenging mergers. The Clinton administra-
tion’s antitrust law enforcers issued second 
requests for 3.49 percent of the filings the 
two agencies received in his first term and 
2.55 percent of the filings they received in his 
second term. In comparison, the Bush ad-
ministration’s DOJ and FTC issued second 
requests for 3.32 percent of the filings sub-
mitted in his first term and 3.89 percent of 
the filings they received in his second term. 
The Bush administration also challenged 
2.2 percent and 2.9 percent of all HSR filings 
received during his first and second terms, 

respectively, while the corresponding figures 
for President Clinton were 1.28 percent and 
1.86 percent. Hence, the belief that Presi-
dent Bush’s antitrust authorities were more 
lenient in enforcing competition standards 
than those of his predecessor is not support-
ed once the number of HSR-relevant pre-
merger notifications is taken into account.

Although we have information on merg-
er law enforcement only during the first 
two years of Barack Obama’s presidency, a 
considerable number of policy changes are 
nevertheless evident at both the DOJ and 
the FTC. The Obama administration’s an-
titrust authorities have issued second re-
quests in nearly 4 percent of the premerger 
notification filings received and have chal-
lenged over 3 percent of them. No other re-
cent president has been more active in the 
enforcement of U.S. antitrust provisions.

Challenging a proposed merger on the 
grounds that its consummation would in-
terfere with competitive market forces by, 
for example, creating or allowing the newly 
combined firm to exercise undue market 
power, is only one step in the merger law en-
forcement process.42 Such a challenge could 
cause the merger partners to walk away 
from the deal. More commonly, though, it 
triggers negotiations between the firms in-
volved and the antitrust authorities, in the 
course of which company executives and 

Table 3
Merger Law Enforcement Statistics, 1993–2011

Presidential Term

Ratio of Second Requests to  
HSR-Relevant Filings

Ratio of Challenges to  
HSR-Relevant Filings

DOJ FTC Both DOJ FTC Both

Clinton I 0.0190 0.0158 0.0349 0.0091 0.0036 0.0128

Clinton II 0.0140 0.0116 0.0255 0.0112 0.0074 0.0186

Bush I 0.0161 0.0171 0.0332 0.0075 0.0145 0.0220

Bush II 0.0184 0.0206 0.0389 0.0121 0.0169 0.0290

Obama I 0.0205 0.0190 0.0395 0.0153 0.0153 0.0307

Source: Authors’ calculations from Tables 1 and 2.
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their lobbyists and lawyers attempt to re-
solve the reviewing agency’s concerns by of-
fering concessions that permit the merger to 
go forward conditionally. Negotiations may 
have started already, but just as a hangman’s 
noose focuses a condemned prisoner’s mind, 
the negotiations generally become more se-
rious following a governmental challenge. 
Those negotiations may or may not fail. The 
merger challenge is resolved in any event; 
that is, a remedy ultimately is adopted and 
then implemented.

Structural versus  
Behavioral Antitrust  

Remedies

Traditionally, when evaluating the com-
petitive effects of a merger between former 
rivals, if the responsible reviewing agency 
concluded that a merger would be anticom-
petitive, it would seek an injunction in fed-
eral court to prevent its consummation. In 
contrast, if no concerns about future com-
petitive conditions in the relevant market 
were raised during the course of the anti-
trust investigation, the transaction was al-
lowed to proceed. Prior to the passage of the 
HSR Act in 1976, many of those decisions 
were made after the fact (unless the staff 
members of the Antitrust Division or the 
FTC had learned of a merger that had been 
proposed or was underway through other 
channels, such as the trade press). Unscram-
bling eggs after an omelet has been cooked 
is, of course, very difficult, which accounts 
for the passage of the HSR Act. Since 1976, 
the parties to larger merger transactions 
have been required to notify the two federal 
antitrust agencies of their intentions and 
then to await approval or clearance before 
consummating their agreement.

Premerger notification does indeed avoid 
the problem of “unscrambling the eggs.” Af-
ter a merger deemed to be anticompetitive 
already has been consummated, one that 
is intended, for example, to exploit the cost 

savings associated with combining assets 
previously owned and operated indepen-
dently, to consolidate redundant corporate 
headquarters, or to dispose of underutilized 
plant and equipment, costs can be reduced 
and workforces can be streamlined. Once 
such cost-saving opportunities have been ex-
ploited, though, it usually is difficult, if not 
impossible, to restore the status quo ex ante 
if a merger is later found to have caused an 
undue increase in market concentration and, 
hence, undermined the normal workings of a 
freely functioning competitive marketplace.

But premerger notification also has a 
negative aspect: Provision of information 
in advance of a planned merger means that 
unrelated individuals and groups who have 
a stake in the outcome of the merger, but are 
not otherwise directly involved, have time to 
mobilize in support or opposition to it. Such 
affected parties include public officials rep-
resenting locations where the merger part-
ners now operate, who face threats of plant 
closures, job losses, and shrinking local tax 
bases, as well as the merger partners’ rivals, 
who face the prospect that a larger, more ef-
ficient competitor may emerge. If the merger 
instead creates a firm with sufficient market 
power to become a price-setter such that it 
can raise prices and profits at consumers’ ex-
pense, either unilaterally or in concert with 
its remaining rivals, competitors may ac-
quiesce silently. That is because they either 
could share in the industry’s larger profits by 
raising their prices, too, or capture sales (and 
profits) from the newly merged enterprise by 
refusing to follow its price-raising lead.

In the context of antitrust enforcement, 
three types of structural remedies for merg-
ers deemed to be anticompetitive are avail-
able and, as the historical record tells us, all 
have been used when appropriate given the 
circumstances presented by the specific case. 
The most drastic structural remedy is to 
block a proposed merger in its entirety prior 
to consummation. Such a remedy can be 
implemented if a court grants a request for a 
permanent injunction, or it can be achieved 
de facto if the parties involved abandon their 
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plans after an agency announces opposition 
to the merger. A second structural remedy 
is to attempt to undo the ostensible anti-
competitive effects ex post by ordering the 
merger to be dissolved. Third, rather than 
walking away from their deal in its entirety, 
the firms involved can negotiate an agree-
ment (a “consent order,” which must be ap-
proved by a federal judge) with the agency 
responsible for reviewing the transaction, al-
lowing the merger to be consummated, pro-
vided that some of the assets that otherwise 
would be owned by the combined company 
are sold to third parties in order to limit the 
merger’s possible anticompetitive effects.

It is beyond the scope of this paper to in-
clude a discussion of all of the outcomes of 
the thousands of merger cases decided since 
1890. Instead, our focus is on a few selected 
cases after 1950, the year Congress passed 
the Cellar-Kefauver Act, thereby closing a 
loophole in the original language of Section 
7 of the Clayton Act. Prior to the passage of 
the Cellar-Kefauver Act, only those mergers 
consummated by one firm’s purchase of an-
other’s common stock (equities), where the 
effect “may be substantially to lessen com-
petition or tend to create a monopoly,” were 
covered and therefore subject to review by 
the relevant antitrust authority. Transac-
tions involving the acquisition of physical 
assets had escaped the Clayton Act’s reach 
until then.43

In passing the Cellar-Kefauver amend-
ment to Clayton Act, Congress voiced fears 
about a “rising tide of industrial concentra-
tion” in the United States. The U.S. Depart-
ment of Justice responded to those con-
gressional concerns by opposing a merger 
between the second- and third-largest banks 
serving Philadelphia, which would have had 
a combined market share of 36 percent of 
total deposits and 34 percent of loans grant-
ed in that metropolitan area.44 Likewise, in 
1966, the Department of Justice blocked a 
merger between two grocery store chains in 
the Los Angeles area, which, if consummat-
ed, would have accounted for 7.5 percent of 
total retail sales.45 One year later, the federal 

antitrust authorities also prevented a merg-
er between the second- and third-largest na-
tional producers of glass containers.46

Preventing the consummation of pro-
posed horizontal mergers may or may not 
limit the anticipated anticompetitive effects 
of business combinations, but such actions, 
at the very least, bring matters to an end and 
do not require the further involvement of 
the antitrust authorities, except, perhaps, for 
verifying that the merger has not been con-
summated in violation of a court’s ruling. 

The second structural remedy, namely 
imposing conditions ex post is quite anoth-
er matter. In Brown Shoe, one of the leading 
precedents in post-1950 jurisprudence relat-
ing to enforcement of Clayton Act §7, the 
DOJ argued successfully in federal court that 
the prior combination of a manufacturer 
and wholesaler of footwear (that supplied 
just under 5 percent of the national shoe 
market, excluding canvas and rubber shoes) 
and G. R. Kinney Co., a shoe retailer that, at 
the time, accounted for 1 percent of national 
shoe sales, undermined competition.47 Pos-
sible adverse effects from that merger were 
identified in 270 U.S. cities (out of the 315 in 
which Kinney operated retail outlets prior to 
the merger). Rather than reversing the merg-
er, however, the DOJ allowed it to stand, but 
required the newly combined Brown-Kinney 
entity to divest some of its retail outlets in 
the 270 urban “submarkets” where, owing to 
post-merger increases in local market con-
centration, competition was thought to be 
weaker.48

A divestiture order likewise was issued in 
1961 after the Justice Department success-
fully challenged Ford’s acquisition of Auto-
lite, a formerly independent manufacturer 
of spark plugs.49 When the case reached the 
Supreme Court on appeal, Ford was ordered 
to sell Autolite’s plant in Fostoria, Ohio, 
within 18 months, although Ford had by 
then owned and operated it for more than a 
decade. A few years earlier, after concluding 
that the United Fruit Company, owner of the 
“Chiquita Banana” trademark, had unlaw-
fully monopolized the business of shipping 
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bananas to the United States from the Ca-
ribbean Islands and other banana-growing 
regions, the U.S. district court for the East-
ern District of Louisiana ordered the com-
pany to spin off assets sufficient to create a 
new firm capable of handling 35 percent of 
U.S. banana imports.50 And, in du Pont, the 
defendant was ordered, over a 10-year peri-
od, to divest the 23 percent stake in General 
Motors’ stock (amounting to about 63 mil-
lion shares) it had acquired previously.51 The 
largest and most notorious of all dissolution 
decrees is, of course, the breakup of Standard 
Oil in 1911.52 More recently, a 1982 court or-
der broke up AT&T’s nationwide, vertically 
integrated telephone monopoly by separat-
ing local from long-distance services and 
dividing the former into regional Bell oper-
ating companies.53 Many of these entities 
subsequently were permitted to recombine 
and, given the emergence of competition 
from mobile cellular telephones, to reenter 
the long-distance market.

Fast forward to 2009: Ronan Harty iden-
tifies six merger proposals reviewed by the 
federal antitrust authorities during Presi-
dent Obama’s first year in office that result-
ed either in asset divestitures, abandonment 
of the merger partners’ plans, or in negoti-
ated settlements.54 As mentioned earlier, 
four of these matters involved transactions 
for which premerger notifications were not 
required under the HSR Act.

In 2007, Lubrizol Corp. had acquired 
$15.6 million worth of the assets of the 
Lockhart Company, a rival producer of in-
dustrial oxidizers. Two years later, the FTC 
challenged the already-consummated merg-
er agreement, arguing that it had unlawfully 
undermined competition in the market for 
oxidates. An order based on a settlement ne-
gotiated between the Commission and the 
defendants, dated April 7, 2009, required Lu-
brizol to divest Lockhart’s oxidizer produc-
tion facilities and also to eliminate from the 
acquisition agreement a non-competition 
clause prohibiting Lockhart from reentering 
the oxidate market. The acquisition’s asset 
value of $15.6 million was substantially less 

than the new HSR thresholds for reporting 
proposed business combinations to the DOJ 
and FTC, adopted in 2001.55

Similarly, on July 30, 2009, the DOJ ne-
gotiated a settlement requiring Sapa Hold-
ing AB and Indalex Holdings Finance, Inc., 
to divest an aluminum sheathing plant Sapa 
had acquired in a merger consummated the 
previous year, as a condition for allowing 
the remainder of the $150 million transac-
tion to go forward. And in a settlement ne-
gotiated the following month, the DOJ an-
nounced that Microsemi Corp. had agreed 
to divest all of the assets it had acquired in 
2008 from Semico, Inc., in order to resolve 
antitrust concerns about a possible reduc-
tion of competition in the market for “cer-
tain semiconductor devices essential to 
military and civilian space satellites.”56 That 
transaction, valued at $25 million, also fell 
below the HSR reporting thresholds.

An FTC complaint filed on June 2, 2009, 
caused CSL Ltd. to abandon its plans to ac-
quire Talecris Biotherapeutics, Inc.57 Also in 
June 2009, Endocare, Inc. walked away from 
its proposed acquisition of Galil Ltd. after 
the FTC had failed to grant clearance after 
a six-month-long investigation. That merger 
proposal had been submitted voluntarily, 
even though the transaction fell below the 
notification threshold under the HSR Act.58 

The remedies ordered in the cases sum-
marized above meant that the antitrust au-
thorities had to monitor compliance with 
the recommendations the court’s accepted. 
That said, ensuring compliance with a dives-
titure order is fairly straightforward: Were 
the assets sold to another party or not?59 
Even so, structural remedies have in many 
cases not been successful in achieving or re-
storing competitive market conditions and 
sometimes have been complete failures.60 

This is as a result of, among other things, the 
difficulty of finding a willing and qualified 
buyer that would “replace the competition 
lost as a result of a merger,” thereby avoiding 
the loss of key employees and destroying the 
goodwill of the company whose assets are 
disgorged.61 
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Kenneth Elzinga’s study, which exam-
ined the remedies imposed on mergers chal-
lenged and consummated prior to 1960, 
before premerger notification was the law, 
found that 35 of 39 divestiture orders had 
not created an independent competitor in a 
timely fashion.62 Robert Rogowsky’s analy-
ses, based on a larger sample of divestiture 
orders issued between 1969 and 1980, thus 
comprising some post-HSR transactions, 
concluded that the structural remedies 
had been unsuccessful 80 percent of the 
time.63 In a self-critical report covering 35 
divestiture decrees handed down from 1990 
through 1994, the staff of the FTC’s Bureau 
of Competition found that “three-quarters 
[28] of the divestitures appear to have been 
successful.”64 Nine (one-quarter) of them 
were not.

While structural remedies are not the 
cure-all for mergers deemed to be anticom-
petitive, behavioral remedies take ongoing 
enforcement and monitoring by agencies 
to a new level. In addition to ordering the 
divestiture of Autolite’s Fostoria plant, for 
example, the Court, on the Justice Depart-
ment’s recommendation, also required Ford 
to transfer the Autolite brand name to the 
purchaser of that plant and prohibited Ford 
from (1) manufacturing spark plugs for 10 
years and (2) using or marketing spark plugs 
bearing a Ford Motor Company name for 5 
years. Ford also was ordered to buy half of 
its annual spark plug requirements from the 
new owner of the Fostoria plant for 5 years 
and to buy those plugs under the Autolite 
name. Much earlier, the decree in American 
Can ordered the company to limit to one 
year its contracts obligating customers that 
leased American’s can-closing machinery 
also to purchase cans from American.

In reviewing the history of the reme-
dial measures adopted in cases finding the 
defendant(s) guilty of violating the antitrust 
laws through 1979, Frank Easterbrook iden-
tified 53 decrees that he concluded were 
regulatory in nature.65 Obviously, some 
body—the courts or the antitrust enforce-
ment agencies themselves—must administer 

such de facto regulatory regimes.
This can result in at least five “unintend-

ed consequences.” First, the remedy phase of 
the process may not be implemented fully, 
so that even if the business practices at issue 
actually undermined the competitive mar-
ket process, the penalty falls short of the one 
that would be optimal from the point of view 
of deterrence. Second, just the opposite may 
occur: an unwarranted burden can be im-
posed on the defendant(s) insofar as good-
faith efforts to comply with a behavioral 
relief order get bogged down in protracted 
negotiations with the officials responsible 
for supervising compliance, including pre-
paring and submitting compliance reports, 
and awaiting approval.66 Third, to the extent 
that time and resources must be devoted to 
compliance matters, the enforcement au-
thorities and the courts are deflected from 
their stated mission of ferreting out and 
prohibiting possible antitrust law violations 
elsewhere in the economy—and the owners 
and managers of private firms are diverted 
from their primary goal of efficiently satisfy-
ing their customers’ needs. Fourth, because 
behavioral remedies are based on assump-
tions about competitive market conditions 
at a point in time, they are static and fail to 
predict the ways in which competition may 
evolve in the future, or may lock the affected 
firms into technological or behavioral pat-
terns that restrict their freedom to adapt to 
changing market conditions.

A key contributor to all of the just-identi-
fied problems with structural and behavior-
al remedies alike is that supervising compli-
ance has been a backwater for the attorneys 
and economists employed by the federal an-
titrust agencies. Many of the lawyers in the 
Antitrust Division and at the FTC are on 
career paths that start soon after law school 
with five- or six-year stints on Pennsylvania 
Avenue, where they develop skills in the en-
forcement of the Sherman, Clayton, or FTC 
acts, which prepares them for much higher-
paying jobs in private practice or in the legal 
departments of major corporations.67 The 
most valuable experience they can gain is in 
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prosecuting antitrust defendants (whether 
in the courtroom or through negotiated 
pre-trial settlements). Most lawyers do not 
want to be involved with ensuring compli-
ance with court orders—job assignments 
that rarely make headlines. Economists also 
value the skills they accumulate at the DOJ 
or FTC when associated with cases that ei-
ther are litigated or settled. If they take fac-
ulty positions in academia later or move 
into jobs at private consulting firms, such 
experience can generate lucrative incomes 
as expert witnesses in antitrust proceed-
ings. Consequently, behavioral remedies are 
frequently afterthoughts in antitrust cases, 
perhaps explaining why they often are inef-
fective—and sometimes perverse—in ensur-
ing compliance with those orders.

Behavioral Remedies in 
Four Recent Cases

In contrast to the aforementioned struc-
tural remedies—either blocking mergers al-
together or approving them conditionally 
on selling assets to third parties—behavioral 
(or “conduct”) remedies place the Antitrust 
Division and the FTC in the position of be-
ing traditional regulatory agencies, which 
monitor compliance on an ongoing basis, 
as opposed to being law enforcers. The note-
worthy shift by the Obama administration 
away from structural remedies towards be-
havioral ones is not entirely a new innova-
tion (Frank Easterbrook discussed the emer-
gence of this trend as early as 1984), but 
behavioral remedies have been used more in 
recent years than in the past. That change 
in remedial emphasis was memorialized in 
the Antitrust Division’s Policy Guide to Merger 
Remedies, which replaced the original guide 
published in October 2004.68 The 2011 ver-
sion largely rejects the 2008 version’s pref-
erence for applying structural remedies in 
horizontal merger cases as well as its conclu-
sion that behavioral remedies are appropri-
ate only in limited circumstances (and only 
in the case of vertical mergers). It replaces 

this previous approach with a preference 
for adopting behavioral remedies in vertical 
merger cases as well as those involving con-
solidation along both horizontal and verti-
cal lines.69 

In what follows, we summarize three 
key merger cases and one matter involving 
a charge of unlawful monopolization in-
stituted early in Obama’s first term. These 
cases illustrate the concerns of the Obama 
antitrust appointees at the DOJ and the 
FTC about competitive conditions in the 
high-tech and Internet-based business sec-
tors, as well as his administration’s willing-
ness to shift away from structural remedies 
and towards behavioral remedies to address 
those concerns.

United States et al. v. Ticketmaster Enter-
tainment, Inc. and Live Nation, Inc.

In February of 2009, Live Nation and 
Ticketmaster, two event-management and 
ticketing businesses for concerts and other 
live entertainment performances, entered 
into a merger agreement that would com-
bine their operations, turning the two for-
mer competitors into one of the world’s 
largest event promoters, venue operators, 
and ticketing outlets.70 At the time, Live 
Nation owned or operated a large number 
of concert venues both in the United States 
and abroad and was the promoter or man-
ager of a significant pool of talented art-
ists, including U2, Madonna, and Jay-Z. 
In total, the firm handled approximately 
one-third of large U.S. concert events. With 
contracts covering more than 80 percent of 
the major venues in 2008, Ticketmaster was 
the dominant seller of tickets to live music 
performances. The company also provided 
talent-management services, but its primary 
business was arranging ticketing.

In the concert industry, managers or 
agents represent artists in negotiations with 
promoters (like Live Nation) over their ap-
pearances at scheduled events. Not unlike 
the producers and exhibitors of motion pic-
tures, the promoters of live performances 
bear the financial risks of any given concert 
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and are responsible for scheduling days, 
times and locations, as well for marketing 
the events.71 The owners of venues where 
live performances have been scheduled usu-
ally arrange for ticket sales in advance and 
may contract with primary ticketing compa-
nies (like Ticketmaster) to provide ticketing 
services (call-centers, websites, and brick-
and-mortar and virtual retail networks). The 
merger between Live Nation and Ticketmas-
ter was expected to vertically integrate art-
ist handling, promotional activities, event 
scheduling and management, and ticketing 
services.

The British Competition Commission 
and the DOJ launched investigations into 
the merger proposal soon after its initial 
announcement, expressing concerns about 
the “union between two leading players in 
the supply chain of live music production: 
promotion, venue operation, and nascent 
self-ticketing for Live Nation; and primary 
ticketing and artist management for Tick-
etmaster.”72 The primary antitrust concern 
was the potential reduction in competition 
in the business of ticketing services that 
could result from the merger. In addition, 
Live Nation had recently started to compete 
with Ticketmaster as a provider of ticket-
ing services and the transaction would have 
eliminated this competitive threat to Tick-
etmaster, a threat that, given Ticketmaster’s 
substantial share of that market, was seen as 
beneficial by many in the industry.

The British agency issued preliminary 
findings in October 2009 and initially sug-
gested that the proposed merger would hurt 
competition, but it retracted its preliminary 
findings in December of that year after con-
cluding that the merger “will not result in 
substantial lessening of competition in the 
market for live music ticket retailing or 
in any other market.”73 For the DOJ, the 
Ticketmaster/Live Nation matter quickly 
became a “test case for the Obama admin-
istration’s attitude towards mergers.”74 The 
DOJ responded with a proposed settlement 
agreement on January 25, 2010, after 10 
months of investigation. The proposed set-

tlement agreement required that the compa-
nies divest specific assets (as has often been 
the case historically when attempting to 
limit the exercise of market power acquired 
through merger). What is interesting is, that 
in addition to the divestiture requirements 
and structural remedies, the proposed set-
tlement agreement contained a number of 
behavioral remedies that went far beyond 
the scope of the fixes usually adopted to 
resolve the competitive concerns raised by 
horizontal mergers.

The structural remedies were the fol-
lowing: First, Ticketmaster was required to 
license its core ticketing platform to the An-
schutz Entertainment Group (AEG), in an 
effort to create a new vertically integrated 
competitor in the market for primary ticket-
ing services to concert venues. At the time, 
AEG was the second-largest promoter of 
concert events in the country behind Live 
Nation. Second, the combined company 
agreed to divest Ticketmaster’s “Paciolan” 
ticketing service branch, a venue-based di-
vision for selling tickets through a local 
venue’s own website, to Comcast-Spectator, 
which then was a small regional ticketing 
service. That remedial measure was intend-
ed to “establish another independent and 
economically viable competitor in the mar-
ket for primary ticketing services to major 
concert venues.” 

The agreement also included five narrow-
ly tailored behavioral remedies, in effect for 
10 years (from the date of the merger agree-
ment). First was an anti-retaliation provi-
sion stipulating that the defendants, Live 
Nation and Ticketmaster, were prohibited 
from retaliating against venue owners that 
enter into contracts with a competing tick-
eting agency. Second, the joint venture was 
barred from conditioning the scheduling 
of live entertainment events in a particular 
venue on the use of its own ticketing plat-
form by the same venue. Third, the defen-
dants were prohibited from conditioning 
the provision of ticketing services to a venue 
on their simultaneous delivery of live enter-
tainment events.75
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The fourth behavioral remedy included 
in the final settlement agreement created 
a firewall blocking the disclosure of client 
ticketing data to employees of other branch-
es of the Ticketmaster/Live Nation business 
entity. Another remedy required the disclo-
sure of ticketing data to clients who chose 
to terminate their contracts with the newly 
merged company.

United States v. Comcast Corp., General Elec-
tric Co., and NBC Universal, Inc. 

Comcast Corporation (Comcast) and 
General Electric (GE), the parent companies 
of NBC Universal (NBCU), announced their 
plans to enter into a joint venture in late 2009. 
At the time of the announcement, Comcast 
was the largest U.S. cable-television provid-
er, with roughly 23 million subscribers, the 
largest Internet service provider, with more 
than 16 million customers, and also owned a 
number of cable TV programming networks. 
NBCU was the owner of two broadcast tele-
vision networks, NBC and Telemundo, and 
also owned two major motion picture com-
panies, Universal Pictures and Universal Stu-
dios, as well as several theme parks and other 
Internet assets. 

The joint venture was meant to combine 
Comcast’s cable and regional sports net-
works as well as its digital media proper-
ties with NBCU’s theme parks, movie and 
television entertainment subsidiaries, and 
its cable television network. Excluded from 
the agreement were Comcast’s Internet web-
sites, Hulu and Fancast, which aggregate 
and market video content, as well as Com-
cast’s local cable TV systems.76

The Antitrust Division filed a complaint 
on January 18, 2011, 13 months after the an-
nouncement of the joint venture.77 The An-
titrust Division’s opposition to the proposal 
rested on a concern that the joint venture 
would reduce competition in the market 
for the distribution of “video programming 
to residential customers (video program-
ming distribution) in major portions of 
the United States” by combining the larg-
est distributor of video content with one of 

the most important producers of such con-
tent.78 In particular, the DOJ’s main objec-
tion was that rival direct broadcast satellite 
providers, telephone companies, and emerg-
ing online video distributors (OVDs) would 
be affected negatively by the joint venture 
because, among other things, access to NB-
CU’s content could be foreclosed.79

A final judgment was entered on Sep-
tember 1, 2011.80 The settlement agreement 
contained the following behavioral rem-
edies: First, the joint venture was required 
to provide all of its video programming (or 
comparable video programming) to any un-
affiliated multichannel video programming 
distributor (MVPD) or unaffiliated online 
video distributor that requests access to 
such content on “economically equivalent” 
terms. Economic equivalency was defined 
as “the price, terms, and conditions that, in 
the aggregate, reasonably approximate those 
on which Defendants [Comcast & NBCU] 
provide Video Programming to an MVPD.” 
Second, if the OVD requesting video pro-
gramming and the joint venture failed to 
agree on such “economically equivalent” 
terms, the OVD could apply to the DOJ for 
permission to initiate commercial arbitra-
tion proceedings.81 Third, the joint venture 
was required to relinquish any voting, veto, 
or other rights to Hulu, the online video dis-
tributor in which NBCU held a 32 percent 
ownership share at the time of the joint ven-
ture’s announcement, and the parties were 
required to establish an informational fire-
wall between Hulu and the joint venturers 
to prevent the transmission of competitively 
sensitive information from Hulu to them. Fi-
nally, the judgment included provisions that 
prohibited behavior that was considered to 
discriminate against other ISPs.

United States v. Google, Inc. and ITA  
Software, Inc.

Google, Inc. (Google) entered into an 
agreement to acquire ITA Software, Inc. 
(ITA), the provider of the leading airline pric-
ing and shopping system, QPX, on July 1, 
2010.82 At the time of the agreement, ITA’s 
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QPX system supplied airline flight pricing, 
scheduling, and seat availability information 
to the principal Internet travel reservation 
sites, including Orbitz, Kayak, and Micro-
soft’s Bing Travel. According to the Justice 
Department, QPX was the dominant travel 
search engine on the market at the time be-
cause of its superior speed and innovative 
functionality, despite the fact that other pro-
viders of such information to consumers, 
like Expedia, operated their own travel pric-
ing and shopping systems. Google was the 
leading seller of Internet search advertising 
and the most widely used general Internet 
search provider. By acquiring ITA software, 
Google sought to expand its services into on-
line travel search, which would put the com-
pany in direct competition with existing ITA 
customers.

The Justice Department’s Antitrust Divi-
sion started its investigation a few days after 
the initial merger announcement and filed a 
complaint in the U.S. District Court for the 
District of Columbia nine months later, on 
April 8, 2011.83 The DOJ’s case was based 
on the argument that Google was planning 
to develop its own flight search product, 
which would eliminate a unique source of 
P&S software for competing online travel 
intermediaries (OTIs). By integrating the 
most widely used flight search software into 
Google’s dominant Internet search portal, 
the merged company potentially would be 
in a position to use “its ownership of QPX 
to foreclose or disadvantage its prospective 
flight search rivals by degrading their access 
to QPX, or denying them access to QPX al-
together.” Further, the DOJ’s complaint ar-
gued that the result of such anticompetitive 
behavior on the part of Google would likely 
be to reduce quality and variety, and to stifle 
innovation in flight search services more 
generally, therefore violating Clayton Act §7.

The proposed final judgment, which did 
not demand structural relief, included the 
following five behavioral remedies, to re-
main in effect for five years.84 First, Google 
would be required to honor existing licenses 
for the QPX software product, renew exist-

ing licenses under similar terms and condi-
tions, and offer licenses to any online travel 
sites that were not currently licensees of ITA 
on fair, reasonable, and nondiscriminatory 
terms. Second, Google would be required 
to continue to develop upgrades to QPX 
and invest the same resources in research 
and development as ITA had. Third, Google 
would be required to license InstaSearch, a 
QPX add-on that allows consumers to enter 
more flexible queries. Fourth, Google would 
have to observe strict internal firewall com-
mitments to ensure confidentiality of QPX 
licensee information and prevent it from 
becoming available to Google’s own travel 
search operations. And fifth, Google would 
be required to report complaints from on-
line travel search providers who believed 
that Google had acted unfairly in its deci-
sions regarding flight search advertising 
on its main search site, google.com. A final 
judgment, containing the behavioral reme-
dies outlined above as well as a clause requir-
ing Google to seek arbitration if it could not 
agree on licensing terms with any of its cur-
rent or future QPX or InstaSearch licensees, 
was entered on October 5, 2011.85

United States v. Apple, Inc. et al.
On April 11, 2012, the Attorney Gen-

eral of the United States initiated anti-
trust action against Apple; the Hatchette 
Book Group; HarperCollins; Verlagsgruppe 
George von Holtzbrinck GmbH and Holtz-
brinck Publishers, d/b/a Macmillan; the 
Penguin Group; and Simon & Schuster, 
charging them with violating Section 1 of 
the Sherman Act.86 The DOJ’s complaint ar-
gued that the defendants had conspired un-
lawfully to raise the retail prices of electronic 
books at consumers’ expense.

Ever since the release of the first Kindle 
ebook reader by Amazon.com in 2007, 
ebook sales have expanded rapidly. This 
growth in sales has been attributed in part 
to Amazon’s strategy of setting retail prices 
for ebook versions of best-sellers as low as 
$9.99, substantially less than the $15 it typi-
cally would otherwise have paid book pub-
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lishers for each electronic copy of the titles it 
then resold to consumers. Those below-cost 
prices for ebooks in turn boosted sales of the 
Kindle.87 Amazon was able to adopt such a 
pricing policy because the business of pub-
lishing and selling books then operated un-
der a wholesale model, whereby publishers 
sold books to bookstores and other retailers 
at a discount from their cover (list) prices 
and the retailers marked them up for resale. 
Book retailers, however, were free to set any 
resale price they chose, including offering 
discounts of any amount off a particular 
title’s cover price or even selling some books 
at a loss.

By early 2009, Amazon accounted for 
about 90 percent of the ebooks sold in the 
United States and one-third of the major 
book publishers’ U.S. sales overall. Although 
the publishers were still profitable, some 
were reportedly concerned about the indus-
try’s future trajectory, given that Amazon 
had taken steps to enter the book publishing 
area (by acquiring an inventory-free publish-
ing and distribution company called Book-
Surge’s editing and promotional services).88 
The publishers likewise were worried about 
the impacts of low ebook prices on the 
prices of hardback and paperback copies of 
the same books as well as on the long-term 
viability of traditional brick-and-mortar 
bookstores, the publishers’ “strongest ally in 
marketing.”89 For their part, competing sell-
ers of ebooks, such as Apple and Barnes and 
Noble, found the low prices and thin profit 
margins unattractive and were not interest-
ed in entering the market for ebooks under 
the then-prevailing conditions.

Enter Steve Jobs. In early 2009, he and 
five of the “Big Six” U.S. publishing houses 
agreed jointly to replace the existing whole-
sale model with an agency model, which 
allowed the publishers to take control of 
ebook retail pricing, thereby prohibiting 
retailers from reducing prices below those 
which the publishers themselves set.90 In ad-
dition, the same publishing houses agreed 
to guarantee Apple, acting as their agent in 
the retail marketplace, a 30 percent com-

mission on any ebook it resold through its 
new iTunes bookstore. Apple’s participation 
in the agency model it had proposed for 
adoption by the major U.S. book publishers 
hinged on four of them agreeing to join the 
program. John Sargent, Macmillan’s CEO, 
apparently became the point man who ulti-
mately convinced four of his rivals plus a re-
luctant Amazon.com to shift to the agency 
model.91

The victory for the publishing houses 
was pyrrhic: “Under the agency model, 
many consumers paid higher prices, and 
Amazon made more money, while the pub-
lishers made less.”92 Meanwhile, on the 
legal front, the Bush administration’s An-
titrust Division had in 2009 rebuffed the 
Hatchette Book Group’s plea for relief from 
what the publishing house characterized 
as “Amazon’s predatory practices.” Accord-
ing to David Young, Hatchette’s CEO, the 
DOJ “just turned around to us and said, 
‘Sorry, we can’t help, because the consumer 
is the winner’.”93 However, following the fil-
ing of a class-action lawsuit against Apple 
and five of the major U.S. book publishers 
in California two years later—and a change 
of tenants in the White House—President 
Obama’s DOJ entered the fray, as did sev-
eral state attorneys general and the Euro-
pean Commission.94 In the months since 
the Antitrust Division initiated its lawsuit 
accusing the defendants with engaging in 
an illegal price-fixing conspiracy on April 
11, 2010, all of the five publishing houses 
have agreed to settle the charges out of 
court. The settlement agreements with the 
different publishing houses contained the 
following behavioral remedies: First, pub-
lishers had to terminate any agreement 
with an ebook retailer that limited the re-
tailers’ ability to set prices or contained a 
most-favored-nation clause, which required 
the publisher to match retailer prices in 
case retailers were discounting their books. 
Second, publishers are required to notify 
the DOJ in advance should they enter “any 
joint ventures or other business arrange-
ments relating to the [s]ale, development, 
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or promotion of Ebooks.” Third, publish-
ers are required to provide a copy of each 
agreement with an ebook retailer they en-
ter after January 1, 2012. Fourth, for two 
years after the filing of the complaint by the 
DOJ, publishers are not allowed to restrict 
an ebook retailer’s ability to reduce the re-
tail price of any ebook, or enter agreements 
that contain most-favored-nation clauses. 
Fifth, publishers are not allowed to retaliate 
against ebook sellers who offer promotion-
al discounts or lower prices. Sixth, publish-
ers are not allowed to enter agreements with 
other ebook publishers that coordinate or 
fix prices. Seventh, publishers are not al-
lowed to communicate competitively sen-
sitive information regarding their business 
plans, pricing, or retail agreements to other 
publishers of ebooks.95 Hence, for at least 
two years publishers have lost the ability to 
set minimum prices for ebooks, meaning 
that Amazon.com, which was not named as 
a defendant in the DOJ’s lawsuit, can still 
offer large discounts, provided that such 
discounts do not exceed its commission.96

Incentive Problems created 
by Behavioral Remedies
The four antitrust cases summarized 

above share a number of similar behavioral 
remedies, as can be seen in Table 4. All of 
these behavioral remedies come with signifi-
cant incentive problems, which we discuss 
in this section.

Several scholars have argued that anti-
trust policy, just like regulatory policy more 
generally, is likely to be influenced by spe-
cial-interest-group politics.97 They suggest 
that antitrust law enforcement therefore 
frequently will fail to fulfill its “statutory 
mandate to ‘prevent and restrain’” anticom-
petitive business practices, thereby mitigat-
ing the consumer welfare losses associated 
with monopoly or other unlawful exercises 
of market power.98 Antitrust policy instead 
becomes just one more tool in the hands 
of well-organized lobby groups, includ-
ing labor unions, local public officials, and 
competitors, who have significant financial 
stakes in the outcomes of antitrust process-

Table 4
Behavioral Remedies in Four High-Tech Antitrust Cases

Behavioral 
Remedies

Live Nation/ 
Ticketmaster

Comcast/ General 
Electric/ NBCU

Google/ ITA 
Software

Apple  
et al.

Anti-retaliation provision x x x

Anti-conditionality provision x

Non-disclosure  
agreement/firewall

x x x x

Economic equivalency of 
contract terms

x x

R&D maintenance provision x

Licensing provision x

Reporting requirement for 
competitor complaints

x

Existing contract  
termination provision

x

Source: Author’s classification.



20

Because 
behavioral 

remedies require 
more continuous 

enforcement 
after the fact, 
they are more 

likely to result 
in asymmetric 

information 
problems 

between antitrust 
regulators and 
the companies.

es in general, and of the law enforcement de-
cisions taken in particular cases.99

John Kwoka and Diana Moss suggest 
that the comparison between antitrust and 
economic regulation is particularly apt for 
antitrust remedies that impose constraints 
on the business behavior or conduct of the 
defendants.100 While structural remedies 
may, plausibly, be captured by the firms on 
which they might be imposed, such relief 
results only in the reconfigurations of com-
panies found guilty of antitrust law viola-
tions at one point in time and does not usu-
ally require further enforcement. Conduct 
remedies, on the other hand, are intended 
to modify the behavior of one or more spe-
cific defendant firms, ostensibly to promote 
more socially efficient market outcomes by 
channeling business acts and practices in 
directions that prevent or mitigate unlaw-
ful exercises of market power. Because they 
require more continuous enforcement after 
the fact, behavioral remedies are more likely 
to be subject to problems of asymmetric in-
formation between antitrust regulators and 
the companies subject to regulatory over-
sight and, hence, to the creation of incen-
tives on the part of the regulated business 
entities that could undermine the stated 
purposes for which the remedies were im-
posed in the first place.

For all of the behavioral remedies listed in 
Table 4, target firms have an informational 
advantage over the antitrust agency, which 
makes enforcement of different aspects of 
settlement agreements almost impossible 
to implement. In particular, firewalls pose 
significant law enforcement challenges; all 
of the antitrust matters summarized above 
included such non-disclosure provisions. In 
cases involving mergers or joint ventures, 
firewalls are intended to prevent transfers of 
competitively sensitive information either 
between different operating units of a newly 
formed business entity, a consolidated en-
terprise and its customers, suppliers and ri-
vals, or both.

The final judgment approving (in part) 
the merger of Ticketmaster and Live Na-

tion, required the company to “refrain from 
using certain ticketing data in [its] non-
ticketing business or provide that data to 
other promoters and artist managers.”101 In 
a transaction later characterized as a “match 
of complementary jigsaw pieces, creating a 
comprehensively integrated and dominant 
company in the live music business,” the fire-
wall’s aim was to limit the combined compa-
ny’s ability to use its dominant position in 
ticketing services in ways that would harm 
competing concert promoters and venue 
managers, such as Anschutz Entertainment 
Group, to which Ticketmaster/Live Nation 
was required to license the rights to “host” 
the company’s basic ticketing platform.102 
Specifically, given that, at the time of the 
consolidation, Live Nation ran one-third 
of the major concert events in the United 
States, the DOJ apparently was concerned 
that it would use its specialized knowledge 
about performers, venues, and fans to dis-
advantage rival promoters who sought to 
schedule events at sites serviced by Ticket-
master. In addition, Live Nation brought to 
the merger an artist management company, 
Front Line, which the DOJ believed might 
try to steer performers managed by other 
business entities to Front Line’s stable or 
make it more difficult for venues that did 
not schedule events using Front Line’s tal-
ent to gain access to other performers.103

The firewall imposed as a condition for 
approving the joint venture between Com-
cast and NBCU was designed to block Com-
cast’s access to information from and about 
Hulu, the online video distribution plat-
form in which NBCU then held a 32 percent 
ownership stake. Since Comcast considered 
emergent OVDs to be competitive threats 
to its cable TV operations, any information 
transferred to Comcast from Hulu could, in 
the DOJ’s view, be used to slow the develop-
ment of that alternative means of deliver-
ing programming content to consumers 
through their computers, television sets or 
smart phones.

In the Google matter, a firewall provision 
was imposed in order to prevent Google 
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from using information from ITA Software’s 
contracts with the operators of established 
flight search websites to enter the relevant 
market and subsequently to compete with 
those operators.104 At the time the merger 
was announced, neither Google nor ITA of-
fered online flight search services, but ITA 
owned the software that many existing trav-
el search and reservation sites licensed and 
used. Google certainly had the ability and, 
perhaps, the intention to enter the market 
for travel-related “Pricing and Shopping” 
systems; and it may have been an effective 
competitor to Orbitz, Expedia, and other 
such companies in the future, but had not 
yet become one.105 An example of the type 
of information that is covered by the non-
disclosure provision included in the settle-
ment agreement allowing Google to acquire 
ITA is information about specific configu-
rations of ITA’s QPX software that different 
online travel intermediaries have developed 
to customize their users’ search options. As 
a potential new entrant to the flight search 
market, Google could have benefited greatly 
from more detailed information, which an 
independently owned ITA would not have 
revealed except under a mutually agreeable, 
arms-length contract.

Firewalls create perverse incentives for 
the antitrust defendants on which they are 
imposed. In all of the cases discussed above, 
transfers of information between the parties 
to a joint venture or the partners to a merger 
that have been separated by an antitrust fire-
wall could improve overall profitability sig-
nificantly. And the incentives to share infor-
mation within or among business units are 
independent of whether or not a consolida-
tion is driven by efficiency motives—that is, 
to reduce costs—or to raise prices and profits 
at consumers’ expense. Any firewall blocking 
the sharing of information therefore has to 
withstand nearly irresistible incentives to let 
information flow freely between a company’s 
various operating divisions. The greater is 
the potential profit from a free flow of in-
formation internally, the greater will be the 
pressures to breach the firewall. Needless to 

say, the strength of a firewall thus will de-
pend critically on the effectiveness of its en-
forcement, which, as discussed above, is es-
pecially likely to fail in the realm of antitrust, 
wherein the lawyers and economists em-
ployed by the DOJ and FTC specialize in the 
enforcement of the Sherman, Clayton, and 
FTC acts; they are not hired to be the regu-
lators of specific firms or industries, such as 
those scheduling and promoting live music 
concerts, supplying online travel search and 
reservation systems, providing online video 
content and distribution, or publishing and 
selling electronic books. 

Firewalls often have been used in the 
financial services industry to prevent the 
transfer of information between companies’ 
brokerage and investment banking divisions 
to mitigate potentials for profiting from in-
sider trading opportunities. In that context, 
Thomas Cargill writes: “Given the ability of 
the financial system to circumvent binding 
regulation that limits profit, it is not likely 
that regulatory firewalls, unless they are 
very thick, will be effective.”106 Ricki Helfer, 
chairman of the Federal Deposit Insurance 
Corporation (FDIC), noted similarly in 
an oral statement before the Subcommit-
tee on Capital Markets in 1997 that “these 
firewalls are not impenetrable under all cir-
cumstances. In times of stress, firewalls tend 
to weaken. Our experience is that in such 
times, funding pressures can be exerted on 
the insured bank by its holding company as 
well as by subsidiaries of the bank.”107

It should be obvious that similar limita-
tions apply to the firewall provisions em-
ployed in the antitrust cases summarized 
above. Adam Smith’s famous quote applies 
to joint ventures with even greater force 
than to independently owned companies: 
“People of the same trade seldom meet to-
gether, even for merriment and diversion, 
but the conversation ends in a conspiracy 
against the public, or in some contrivance to 
raise prices.”108 However, the many scholars 
who quote that passage rarely continue on 
to the next sentence: “It is impossible indeed 
to prevent such meetings, by any law which 
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either could be executed, or would be con-
sistent with liberty and justice.”109 As long 
as information is available that potentially 
can increase a business’s profit, it is difficult 
to see how any reasonable regulatory provi-
sion could prevent a new joint venture from 
using it in some way.

Firewall provisions in antitrust cases 
come with additional complications. While 
firewall provisions in the financial services 
industry are generally enforced by the Secu-
rities and Exchange Commission, the body 
also monitors insider trades and has the 
capacity to observe unusual trading activ-
ity to ferret out the possibly unlawful use of 
inside information. No obvious mechanism 
for uncovering firewall breaches exists in 
any of the antitrust cases discussed above, 
except perhaps for complaints by competi-
tors, whose reports are clearly suspect. It is 
therefore difficult to conceive how the De-
partment of Justice would ever discover or 
be able to prove that its firewall provisions 
had been violated.

Information Problems  
Created by Behavioral  

Remedies

F. A. Hayek famously argued that the 
price mechanism facilitates information 
aggregation across time and space, which 
makes it central to the efficient allocation of 
resources in any given society.110 The price 
mechanism can function fully and properly 
only in an unregulated context, however. 
Just like other regulatory provisions, behav-
ioral antitrust remedies can get in the way of 
information aggregation, particularly if they 
make it difficult for the defendant firm(s) 
to adapt to new market conditions. It bears 
reiterating in this context that enforcement 
of the antitrust laws, especially so in mat-
ters involving mergers that have not yet been 
consummated, requires the Department of 
Justice or the FTC to forecast the future ef-
fects, rather than the actual effects, of busi-

ness practices. Such forecasts are likely to 
be error-prone in any event, but even more 
so in rapidly changing high-technology in-
dustries, where competition arises from new 
ideas, often originating not from established 
companies, but from entrepreneurial start-
ups.111 

Take, for example, the provision in the 
Google/ITA merger agreement, which re-
quires the merged company to continue 
to provide software updates for ITA’s QPX 
platform and to maintain premerger re-
search and development efforts for software 
innovation.112 The intention of this provi-
sion obviously is to prevent Google from 
slowly abandoning the market for travel 
search software products by reducing prod-
uct development investments and lower-
ing the relative attractiveness of QPX as a 
software solution compared to competing 
solutions, perhaps even one that it decides 
to develop in-house at some future time by 
adopting Microsoft’s “embrace and extend” 
strategy of buying the owner of a software 
application and then making it its own.

Assuming static market conditions, the 
newly merged company may still be the 
most efficient provider of an airline pricing 
and shopping system, which would suggest 
that Google should continue to invest in 
the QPX platform. However, market condi-
tions change rapidly, especially in the soft-
ware industry, and new competitors may 
come along that could improve on the newly 
merged company’s product and make it a 
less efficient provider of a travel search plat-
form. If that were indeed true, the require-
ment to continue to provide software up-
dates and to maintain R&D levels similar to 
those of ITA before the merger would ham-
per, rather than improve, Google’s ability to 
remain profitable, and so resources would be 
misallocated. 

The provision requiring the defendants 
to provide economically equivalent contract 
terms to new and existing customers, which 
the Justice Department applied in both the 
Comcast and Google cases, also entails po-
tentially negative consequences for firm ef-
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ficiency and consequently for the overall 
effectiveness of information aggregation 
through the price mechanism.113 Preventing 
businesses from adapting the terms of their 
contracts to new and unforeseeable market 
conditions is comparable to preventing them 
from adjusting to changing price signals. 
This provision can therefore function like a 
regulatory price control and thus will have 
all of the well-known negative social welfare 
consequences associated with such policies.

The requirement for maintaining an an-
titrust regime through which aggrieved par-
ties can submit complaints concerning pos-
sible violations of the terms of the Google/
ITA or any other settlement is a virtual invi-
tation for competitors to bog the new com-
pany down in future compliance disputes. 
Arbitration of such disputes is required in 
the consent orders settling the DOJ’s chal-
lenge to that merger, as well as to the joint 
venture between Comcast and NBCU. In 
the latter case, it was not clear to the fed-
eral judge who evaluated and ultimately ap-
proved the settlement agreement how the 
DOJ and the Federal Communications Com-
mission (FCC) will coordinate the reporting 
and resolution of third-party complaints. 
The judge in that matter wrote pointedly 
that, in a remarkable burst of frankness “the 
government, at the public hearing, freely ad-
mitted that ‘[we] can’t enforce this decree.’ 
In addition, it is undisputed that neither the 
FCC nor the DOJ has any experience yet in 
administering either course of arbitration in 
the online-video-distribution context.”114

Nonretaliation provisions contained in 
the agreements that settle governmental chal-
lenges to mergers or joint ventures proposed 
between private business entities are equally 
problematic. In resolving their concerns about 
proposed consolidations in that way, the anti-
trust authorities must determine whether or 
not, after the fact, a particular business act or 
practice violates the constraints imposed on 
the defendants, complaints about which pre-
sumably will be lodged by competitors or cus-
tomers. We agree with John Kwoka and Diana 
Moss that “it takes little creativity to envision 

the various ways in which a particular action 
might be interpreted differently under” such 
a settlement clause.115 Just like the previously 
discussed remedies, nonretaliation remedies 
hamper the ability of defendant firms to op-
erate in profit-maximizing ways and therefore 
impose severe constraints on the efficient 
functioning of the price mechanism, as out-
lined by F. A. Hayek.

The Obama  
Administration’s  

New Antitrust Initiatives

The Obama administration launched 
three related antitrust policy initiatives, 
which we summarize here. We start with a 
discussion of the withdrawal of the DOJ’s 
report on enforcement of Section 2 of the 
Sherman Act (the Section 2 Report) issued 
under President George W. Bush, followed 
by a discussion of the Obama administra-
tion’s new approaches to merger remedies, 
the Antitrust Division Policy Guide to Merg-
er Remedies (Remedies Guide), and the en-
forcement of the DOJ and FTC’s Horizontal 
Merger Guidelines (Guidelines).116

Sherman Act §2
On May 11, 2009, shortly after Chris-

tine Varney had taken office as President 
Obama’s assistant attorney general at the 
head of the DOJ’s Antitrust Division, she 
announced that the DOJ was withdrawing 
a report relating to the enforcement of Sec-
tion 2 of the Sherman Antitrust Act, which 
had been issued just eight months before 
under the leadership of Thomas O. Barnett, 
the AAG who had been appointed by George 
W. Bush in 2005.117 Section 2 of the Sher-
man Act addresses single-firm conduct and, 
in particular, the potential anticompetitive 
behavior of a firm with a significant market 
share; it has played a minor role in antitrust 
enforcement since the 1970s.118

Consistent with the statements then-U.S. 
Senator Obama had made during the 2008 
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presidential campaign, suggesting that the 
Bush administration’s antitrust enforcement 
had been too lax, the revocation of the Sec-
tion 2 Report did not come as a surprise.119 
In her announcement, Christine Varney ex-
plained that the Section 2 Report raised too 
many hurdles for antitrust law enforcers and 
relied too much on self-correcting market 
forces as constraints on monopoly behavior. 
In a set of remarks given at the Center for 
American Progress on the day of the with-
drawal announcement, Varney went so far 
as to suggest that the Great Recession was, 
at least in part, the result of a failure of ade-
quate antitrust enforcement during the Bush 
administration.120

One of the more prominent contributions 
of the DOJ’s Section 2 Report was to outline 
a baseline test for liability under Section 2 of 
the Sherman Act. The test was one of dispro-
portionality and stipulated that a firm’s con-
duct would be condemned as anticompeti-
tive under Section 2 only if its demonstrable 
anticompetitive effects were disproportion-
ately greater than its pro-competitive po-
tential. This test was based on a legal merits’ 
brief, published jointly by the FTC and the 
DOJ in 2004.121 The Section 2 Report men-
tions, as strengths of the test, that it provides 
clarity for firms while also lowering admin-
istrative costs.122 The report specified a va-
riety of similar tests for more specific types 
of conduct, such as predatory pricing, loy-
alty discounts, product bundling, tying ar-
rangements, refusals to deal with rivals, and 
exclusive dealing.123 Those tests were meant 
to help clarify and normalize inconsistencies 
in the treatment of various business practic-
es that had emerged over time as the courts 
moved gradually away from declaring most 
of them as illegal toward weighing their pos-
sible pro- and anti-competitive effects.

The publication of the Section 2 Report 
in September 2008 was accompanied by 
strong dissents from a majority of the five 
federal trade commissioners. The DOJ and 
the FTC initially had launched a collabora-
tive analysis of dominant firm conduct in 
2006, expecting eventually to produce a joint 

report. However, the 2008 report was issued 
solely by the DOJ, accompanied by a set of 
statements by four FTC commissioners who 
explained their reasons for writing separate 
opinions. FTC chairman William E. Kovacic 
wrote that existing legal precedents already 
favored very little intervention in dominant 
firm conduct, and he therefore saw no rea-
son to “conclude that future doctrine would 
be less hospitable,” essentially rendering the 
DOJ’s Section 2 Report superfluous.124 In a 
separate statement, a majority of the five FTC 
commissioners, Commissioners Harbour, 
Leibowitz, and Rosch, identified and took 
issue with four fundamental premises they 
thought were at the bottom of the DOJ’s Sec-
tion 2 enforcement intentions: First, that the 
promise of monopoly profits drives firms 
to innovate and compete.125 Second, that 
the risk of over-enforcement of Section 2 is 
greater than the risk of underenforcement. 
Third, that the costs of administration are 
a factor that weighs against enforcement of 
Section 2. And fourth, that there is a need 
for clear and administrable rules regarding 
such enforcement. The three commission-
ers argue in their statement that, while those 
premises may be legitimate, they do not re-
flect the consensus of “Section 2 stakehold-
ers”; they therefore conclude that the DOJ’s 
report underplays the harm to consumers 
that monopoly power exercised unilaterally 
by a dominant firm can cause.

Despite the fact that the withdrawal of 
the report in 2009 was accompanied by 
much criticism of the Bush administration, 
the DOJ’s announcement did not contain 
any guidance on the new administration’s 
enforcement standards. Effectively, the sta-
tus quo ex ante was restored. Former Attor-
ney General Edwin Meese therefore suggests 
that the Varney Antitrust Division returned 
Section 2 enforcement to a standard that 
was less intrusive than the one that would 
have been followed if her predecessor’s Sec-
tion 2 Report had been allowed to stand.126

The intrusiveness of relevant legal prec-
edent is sometimes in the eye of the beholder, 
however. Herbert Hovenkamp argues that 
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the law enforcement agencies and the courts 
already had been moving away from older 
ideas that a dominant firm can use its mo-
nopoly power in one market as leverage to 
obtain a monopoly in some other, related 
market, toward theories focusing on ac-
tions that threatened to foreclose rivals from 
those markets.127 Some of the antitrust cases 
brought by the Obama administration, sum-
marized earlier, including those involving 
combinations of ticketing services and venue 
management, and electronic distributors of 
programming content and the providers of 
that content, were predicated on foreclosure 
theories.

Had the Obama Administration not 
withdrawn the Section 2 Report, the DOJ’s 
lawyers “very likely would have ended up 
litigating against their own report.”128 The 
withdrawal thus was a calculated political de-
cision, foreshadowing the new president’s ac-
tivist law enforcement agenda. Given the dif-
ficulties of enforcing the types of behavioral 
remedies adopted to resolve the antitrust 
concerns raised in the cases summarized in 
this study, however, it is not at all clear that a 
reversion to the pre–Section 2 status quo will 
generate benefits for consumers.

Revised Horizontal Merger 
Guidelines and Merger  

Policy Guides

The DOJ, together with the FTC, pub-
lished a revised version of the agencies’ 
guidelines in 2010, which replaced the 1992 
version. The 2010 Guidelines document was 
intended to describe more accurately the ac-
tual practice of merger law enforcement pol-
icy as it had evolved since 1992.129 The most 
prominent change in the 2010 Guidelines was 
to signal movement away from evaluating 
the likely effects of mergers in terms of “co-
ordinated effects,” that is, assessing the like-
lihood that a merger will facilitate collusion 
between the newly combined business entity 
and other independently owned firms that 

remain active in the industry going forward, 
toward the consideration of “unilateral ef-
fects,” such as assessing the likelihood that 
the merging of two firms in and of itself con-
stitutes a lessening of competition because, 
for example, the merged firm acquires, and 
can then exercise, its new market power to 
raise prices, exclude rivals, or both.

As a result of this analytical shift, the defi-
nition of a relevant antitrust market, along 
with calculations of market share and mar-
ket concentration (previously the first and 
most important step in evaluating the com-
petitive effects of a proposed merger) have 
been deemphasized. That is because the mar-
ket share and market concentration metrics 
are relevant to merger analysis only to the 
extent they measure harm to competition 
based on coordinated effects. Concepts like 
upward pricing pressure, on the other hand, 
have taken on a greater significance in the 
2010 Guidelines because of the new emphasis 
on unilateral effects. Upward pricing pres-
sure deals with the likelihood that a merger 
will cause an increase in quality-adjusted, or 
“hedonic” utility-based measures of consum-
er satisfaction or of the prices of one good 
relative to others sold in a market charac-
terized by product differentiation. Suppose 
that prior to a merger, two firms sell prod-
ucts that differ in terms of quality (high-end 
versus low-end household furniture or televi-
sions, for instance). Consumers in that mar-
ket self-select between the two firms based 
on their tastes for quality and willingness to 
pay, some making their purchases from the 
seller of the higher quality good and others 
buying from the seller of the lower quality 
good. Upward pricing pressure might then 
result from a merger that combines the dif-
ferentiated products under common owner-
ship, allowing the merged firm to raise prices 
on the higher quality good and capture any 
sales lost at that higher price as some con-
sumers shift to the lower quality substitute 
good. Prior to the merger, the seller of the 
higher quality good had no incentive to wor-
ry about the impact of its price on sales of 
the lower quality good. After the merger, the 
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prices of the two quality versions of the same 
good can be adjusted unilaterally and opti-
mally; profits therefore rise overall.

Carl Shapiro, one of the members of the 
joint DOJ/FTC Horizontal Merger Guide-
lines working group and, at the time, Deputy 
Assistant Attorney General for Economics at 
the DOJ’s Antitrust Division, discusses the 
changes to the Guidelines in the Antitrust Law 
Journal.130 In that article, Shapiro likens the 
new approach to horizontal mergers to Isa-
iah Berlin’s fox who “knows many things,” 

and suggests that the 1992 Guidelines had 
been influenced by an approach to antitrust 
that was more akin to Berlin’s hedgehog, 
who “knows one big thing” only.131 He ar-
gues that, in the past, antitrust enforcement 
focused on the competition-lessening effects 
of market concentration, but that “in recent 
years [merger enforcement] has become in-
creasingly eclectic, reflecting the enormous 
diversity of industries in which the Agencies 
review mergers and the improved economic 
toolkit available.”132 

The analogy of the hedgehog and the fox 
is usually interpreted as an illustration of the 
limits of expert knowledge and predictive 
power.133 The hedgehog, which knows only 
one thing, is willing to make bold predic-
tions and therefore often is wrong, while the 
fox, which knows many things, is cautious, 
accepts ambiguity, and is therefore less likely 
to make bold predictions that turn out to be 
wrong. In the case of the 2010 Guidelines and 
the 2011 Remedies Guide, the full meaning of 
the analogy seems to have been lost. While 
the two publications certainly allow the 
law enforcement agencies and the courts to 
“look at a wide variety of evidence and use a 
wide variety of methods to determine wheth-
er mergers may substantially lessen compe-
tition,” which may be the fox’s approach, 
the kinds of merger analysis and behavioral 
remedies that are encouraged rely on hedge-
hog-like bold judgments and suggest a lack 
of modesty when it comes to the agencies’ 
self-perceived ability to predict and remedy 
any possible anticompetitive effects of a pro-
posed merger or joint venture.134

Commentary on the 2010 Guidelines is 
cautious in the currently available scholar-
ship. Robert Willig concludes an assessment 
that is favorable overall by remarking that, 
while the inclusion of the new upward pric-
ing pressure tool in the merger guidelines is 
exciting from the perspective of economic 
theory, its empirical relevance of that ap-
proach is limited because the price changes 
that can result from such unilateral effects 
will tend to be small, impossible to quan-
tify, and may just as well reduce prices as to 
raise them, depending on local market cir-
cumstances.135 He argues that these limita-
tions make it impossible, even for antitrust 
experts, to weigh the potential negative 
competitive consequences of upward pric-
ing pressure “against the possibilities of dy-
namic market-place features and reactions, 
such as product repositioning, entry, vari-
ous forms of efficiencies, and other rivals’ 
and customer’s reactions to their merger in 
their supplies and demands.”136

Similarly, James Keyte and Kenneth 
Schwartz argue that the marginalization of 
the market metrics in the 2010 Guidelines in 
favor of the upward pricing pressure test, 
which lacks “any objective threshold for 
applying ‘unilateral effects’,” is both incon-
sistent with Section 7 of the Clayton Act 
and also incapable of providing practical 
guidance to the business community.137 In 
the same vein, John Lopatka criticizes the 
replacement of market definition and con-
centration in merger analysis with upward 
pricing pressure.138 He describes upward 
pricing pressure analysis as having “various 
theoretical and measurement limitations” 
and cautions that it has not been tested em-
pirically.139 In the same issue of the Review 
of Industrial Organization, Keith Hylton warns 
that: “the new enforcement guidelines rep-
resent an additional step in the ratcheting 
process that expands the enforcement agen-
cies’ scope of authority and minimizes that 
of the courts.”140

While the 2010 Guidelines propose bold 
new analytical tools despite their question-
able or limited empirical application, the 
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2011 Remedies Guide goes one step further 
on the path of the hedgehog by shifting the 
focus of antitrust enforcement from struc-
tural to behavioral remedies. The previous 
remedies guide, which had been issued in 
2004, emphasized a preference for structur-
al over behavioral remedies and cautioned 
against the latter because they are “difficult 
to craft, more cumbersome and costly to ad-
minister, and easier than a structural rem-
edy to circumvent.”141 The 2004 guide lists 
four specific types of substantial costs asso-
ciated with behavioral remedies: monitoring 
costs, evasion costs, restraint of potentially 
pro-competitive behavior, and finally the 
cost of potentially preventing a firm from 
responding efficiently to changing market 
conditions. The 2011 Remedies Guide drops 
this discussion of the relative merits of each 
type of remedy completely and instead en-
courages the use of either type of remedy de-
pending on the circumstances. In addition 
to the greater significance the 2011 Remedies 
Guide attaches to behavioral remedies, it also 
specifies additional types of behavioral rem-
edies, such as mandatory licensing, anti-re-
taliation, prohibition of specific contracting 
practices, and arbitration requirements, and 
discusses the enforcement of these new types 
of behavioral remedies.142 As outlined in the 
previous sections of this paper, we support 
Kwoka and Moss in their general critique of 
this recent shift towards more complex and 
difficult-to-enforce behavioral remedies.143

Harmonization

The goal of creating more harmony in the 
enforcement of the antitrust laws precedes 
the Obama administration. Indeed, it would 
not be too far from the truth to say that that 
goal has been pursued since the FTC was 
established in 1914. Both it and its older 
sibling, the Antitrust Division of the DOJ, 
were given explicit authority to enforce the 
Clayton Act, also passed in 1914. While only 
the DOJ can bring criminal charges against 
violations of the Sherman Act, and the FTC 

has its own mandate under Section 5 of the 
FTC Act to ferret out and sanction unspeci-
fied “unfair methods of competition,” the 
courts held over time that, except for penalty 
provisions, the FTC can attack any business 
acts and practices that also would violate the 
Sherman Act.144 A system of dual antitrust 
law enforcement is unique to the United 
States and, not surprisingly, has from time 
to time created conflicts between the two 
agencies, including episodes wherein both 
agencies brought charges against the same 
defendants.145

Nowadays, those conflicts have largely 
but not completely been resolved by the 
afore-mentioned liaison agreement negotiat-
ed in 1938 between the DOJ and the FTC, the 
adoption of informal clearance procedures 
that assign to one agency or the other re-
sponsibility for evaluating mergers proposed 
in compliance with the Hart-Scott-Rodino 
Act and, perhaps what is most important, 
the promulgation of merger guidelines that, 
since 1982, have been issued jointly by the 
Antitrust Division and the FTC.

Nevertheless, some commentators, in-
cluding Judge Richard Posner, have ques-
tioned why it is that the United States expos-
es businesses to two very different antitrust 
law enforcement regimes. One regime, at 
the DOJ, involves the federal courts imme-
diately in dispute resolution; the other, at 
the FTC, involves hearings before an admin-
istrative law judge initially and ends up in 
federal court only if the defendant appeals 
an adverse ruling by a majority of the sitting 
commissioners or if the Commission votes 
to seek an injunction against a proposed 
merger. Harmony in the antitrust law en-
forcement process may have been achieved 
in the outcomes of individual cases, but it 
has not been fully achieved in practice.

The harmony on which we focus here, 
however, relates to congruence between an-
titrust law enforcement in the United States 
versus the rest of the world, most especially 
as it is evolving in Britain, where such poli-
cies are enforced by the Competition Com-
mission, and in Europe, where the European 
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Commission, headquartered in Brussels, has 
responsibility for sanctioning anti-compet-
itive business acts and practices occurring 
within the borders of the nations that have 
joined the European Union. Although the 
U.S. antitrust authorities and those in Eu-
rope operate under similar laws—indeed, 
the antitrust statutes adopted in the rest of 
the world largely have been patterned on the 
laws here—until recently, one important dif-
ference was that European antitrust authori-
ties have expressed more concern with the 
“abuse of dominant market positions” than 
has been true in the United States historical-
ly, which, as we have seen, has focused more 
on “coordination effects,” at least in merger 
cases.146 That difference can be explained by 
noting that many of Europe’s largest compa-
nies got their start as state-owned enterprises 
during the wave of nationalization that swept 
the continent after the Second World War.

The quest for harmony in antitrust law 
enforcement derives in part for avoidance of 
bureaucratic embarrassment when the com-
petition authorities in the United States and 
in Europe reach completely different conclu-
sions with respect to the same business acts 
and practices: that is, when one competition 
agency challenges a merger and the other 
does not. But competition among different 
legal jurisdictions is as critical as competi-
tion between firms within the same market-
place. Interjurisdictional harmony between 
legal regimes may promote certainty for the 
firms concerned, but it also can short-circuit 
a key dimension of rivalry if business entities 
face the same legal standards everywhere. As 
Virginia Postrel writes: “Although policies 
can in theory be harmonized to maintain 
openness and competition, in many cases 
the goal is to protect detailed [local] regu-
lations from international challengers.”147 
She goes on to say that: “Western govern-
ments that once offered different approach-
es are now determined to adopt a single 
standard. . . . Harmonization can stamp out 
the competition that protects innovators 
from the tyranny of the status quo. . . . Such 
a ‘level playing field’ not only disregards lo-

cal knowledge, it discourages new ideas” as 
well as innovative business practices.148

Harmony in the realm of antitrust law 
enforcement generates another adverse con-
sequence, namely, that U.S. and European 
companies are exposed to double jeopardy 
in the sense that they can be penalized both 
at home and abroad. Google, for example, 
currently is mired simultaneously by inves-
tigations launched into allegations of its 
possible anticompetitive behavior by the 
FTC and the European Commission.149 The 
company may end up paying sizeable fines 
to both competition authorities, although 
a proposal from Europe to adopt a global 
solution has been put on the table.150 We 
think that exposure to such double jeopardy 
has been magnified by the Obama admin-
istration’s promulgation of the 2010 Guide-
lines, which focus on unilateral effects and 
therefore shifts antitrust attention to the 
conduct of a dominant firm.

Harmony in the enforcement of the an-
titrust laws is not necessarily a good thing. 
What seems to be going on between Europe 
and the United States nowadays harkens to 
the conflicts that emerged between the DOJ 
and the FTC early in the 20th century. 

It would be better to recognize that the 
antitrust laws worldwide were flawed at their 
conception and are even more problematic 
when viewed in light of a world characterized 
by rapid technological progress. Government 
bureaucrats operate under insuperable infor-
mation constraints, making it difficult or im-
possible for them to distinguish competitive 
from anti-competitive business behavior and, 
even if they could identify acts and practices 
that are anti-competitive, the remedies they 
impose are unlikely to result in better prod-
ucts and services for the consumer.

Conclusion

In the wake of the Obama administra-
tion’s efforts to reinvigorate antitrust policy, 
the DOJ and FTC have shifted from mere 
structural intervention to more comprehen-
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sive applications of very intrusive behavioral 
remedies. We argue that, as a result of this 
shift in the approach to antitrust policy, 
the settlement agreements in three merger 
cases and one involving charges of unlaw-
ful price fixing discussed above require more 
stringent oversight and thus are more likely 
to generate unintended consequences with 
regard to the incentives they create and the 
informational hurdles they raise for the bu-
reaus charged with antitrust law enforce-
ment.

The bottom line is that the effects of 
antitrust law enforcement are the same as 
those of ordinary economic regulation of 
prices and conditions of entry into specific 
industries, such as the commercial airlines; 
telecommunications; trucking, pipelines 
and other modes of ground transportation; 
offshore drilling; the production and distri-
bution of electricity, cable television servic-
es; and, even more prosaically, local taxicabs 
and cosmetology, including hair braiding 
for African-American customers.

The economic analyses of the actual ef-
fects of such industry-specific regulatory 
regimes have shown their primary effects 
have been to limit consumers’ choices and 
to raise the prices they are forced to pay. Be-
cause the antitrust laws are not directed to 
narrowly defined industries, but apply to 
all business more generally, the presump-
tion has been that their enforcement is not 
subject to capture by the firms to which they 
can be applied. But our review of the activ-
ist antitrust policies adopted by the Obama 
administration during the president’s first 
term suggests that special interests, espe-
cially the competitors of the companies tar-
geted by antitrust complaints, can continue 
to expect to prevail. Moreover, the Obama 
administration’s shift away from structural 
remedies and toward behavioral remedies 
means that in the future the U.S. Depart-
ment of Justice and the Federal Trade Com-
mission will look more like traditional regu-
latory agencies than they may want to.

A modest sea change in federal antitrust 
law enforcement policy seems to be under-

way at the beginning of President Obama’s 
second term in the White House. The most 
noteworthy event was Jon Liebowitz’s resig-
nation as FTC chairman shortly after Inau-
guration Day in January 2013. 

On the other hand, perhaps owing to the 
American economy’s anemic recovery from 
the Great Recession, a perceptible shift to-
ward structural remedies surfaced early in 
2013. After having cleared Universal Music 
Group’s acquisition of EMI Music in the 
fall of the previous year,151 the U.S. Depart-
ment of Justice challenged the merger pro-
posed between Anheuser-Busch InBev and 
the Mexican company that owns the Corona 
brand of imported beer,152 and is now op-
posing a proposed consolidation of Ameri-
can Airlines and U.S. Airways.153

Some additional evidence of a return to 
“bread-and-butter” antitrust surfaced re-
cently when a U.S. District Court ordered 
a group of Chinese manufacturers to pay 
a fine of $163.3 million after being found 
guilty of unlawful fixing of the price of vi-
tamin C charged to U.S. food processors.154

No matter what direction President 
Obama’s antitrust law enforcers take over the 
next four years—whether emphasizing struc-
tural or behavioral remedies in the cases be-
fore them—it is abundantly clear that the an-
titrust laws are now, as in the past, being used 
to shape the organization of industry and to 
manage the competitive market process in 
ways that the administrators think would re-
sult in better outcomes than would material-
ize if left to play out without interference. 

We remain skeptical of that conclusion.
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