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Was Buenos Aires the Beginning of
the End or the End of the Beginning?

The Future of the World Trade Organization

By JamEs BaccHus

EXECUTIVE SUMMARY

n all too many minds, the relevance of the World

Trade Organization (WTO) is much in doubt.

The failure of the 11th Ministerial Conference of

the WTO last December in Buenos Aires to com-

plete any new multilateral or other agreements—
or even to agree on the traditional declaration concluding
the conference—has left many wondering if this is the
beginning of the end for the WTO.

Expectations were low in Buenos Aires, and the
ministers fulfilled those low expectations. Complicating
matters, and further stirring doubts, are the continued
assaults of the Trump administration on the WTO, both
verbally and in the conduct of U.S. trade policy. Traditional
U.S. leadership at the WTO is missing, as members strug-
gle to find a way forward toward further trade liberaliza-
tion and international economic integration.

Yet, despite the seemingly bleak assessments, some
see not the beginning of the end for the WTO, but the

end of the beginning. There were clear signs on several
fronts in Buenos Aires that WTO members are ready to
turn toward “plurilateral” solutions on trade that could,
in time, become fully multilateral solutions. Multilateral
trade agreements must always be the ultimate goal for
the WTO. But there is more than one way to get to
multilateralism. Starting with agreements among some,
but not yet all, WTO members and then gradually trans-
forming them into fully global agreements appears to be
the most promising path to multilateralism in the 21st
century.

Digital trade, services trade, fisheries subsidies,
environmental goods, investment facilitation, and other
issues are all ripe for negotiation and agreement. By
taking a plurilateral approach toward multilateralism, the
members of the WTO can ensure that this is the end of
the beginning—and not the beginning of the end—for the
World Trade Organization.
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INTRODUCTION

Was the 1ith Ministerial Conference of
the World Trade Organization (WTO) last
December the beginning of the end or the
end of the beginning for the WTO? Trade
negotiators came away from the Buenos Aires,
Argentina, conference wondering about the
future of the rules-based world trading system.
The headlines following the conference
were not encouraging. One publication pro-
claimed, “The WTO May Have Reached Its
Breaking Point.”” Another read, “It’s the End
of the WTO as We Know It—and Trump
Feels Fine.”” Perhaps the most optimistic of
all the headline assessments was that of The
Economist: “The WTO Remains Stuck in Its
Rut.” In the public’s mind, and in all too many
political and diplomatic circles, the centrality
of the World Trade Organization to global
trade is much in doubt.

Expectations going into the conference
were low; and—by and large—those low expec-
tations were fulfilled. The conference failed to
produce solutions that the world very much
needs to long-festering problems. There was
no multilateral outcome at all. Members could
not even agree on the customary conference-
concluding declaration. Many considered
it a major achievement that the U.S. Trade
Representative, Robert Lighthizer, deigned to
attend the conference—although he left early
after lecturing the other delegates largely on
all that he and President Donald Trump think
is wrong with the WTO. The one hoped-for
multilateral outcome—a long-sought agree-
ment limiting fisheries subsidies that support
overfishing and illegal fishing—failed once
again. And the proposed plurilateral agree-
ment freeing trade in environmental goods
that had come so close to closure the year be-
fore was barely mentioned in Buenos Aires.

Inaworld threatened by the seeming retreat
of the United States and other countries from
the institutions of international cooperation
toward the protectionism and mercantilism
of “economic nationalism,” uncertainty about
the future of the WTO is cause for grave con-
cern. This concern has only been heightened by

Trump’s imposition of new tariffs on imported
steel and aluminum and his announced inten-
tion of imposing tariffs on other products.
The purported basis of some of these tariffs
is national security, but underlying all these
measures is the accusation that China (and
others) are cheating on trade rules. By acting
unilaterally on this issue, however, the United
States is circumventing the WTO rules that re-
quire all members to take all their trade-related
disputes falling within the scope of the treaty
to WTO dispute settlement for a multilateral
judgment before taking any trade action.*

According to Trump, the WTO is a “catas-
trophe” and has been a “disaster” for the United
States.’ At the very least, his tumultuous trade
policy signals a turn away from the WTO
as the fulcrum of world trade. Globally, a
failure by the WTO to continue to provide
the framework for rules-based trade would
lead to a dangerous accumulation of economic
disruption and confrontation as more and
more countries emulate the United States
and fall back into self-defeating acts of trade
restriction and trade discrimination of all
kinds. The ongoing stalemate over updating
the global trade rules, evidenced anew in
Buenos Aires, only reinforces the inclination
of many WTO members to look elsewhere
for the solutions they need and does nothing
to counter the growing forces against trade
and against globalization that are fueling
commercial confrontation.

At the same time, however, despite the
failure of the ministerial conference to
produce any multilateral outcome, there were
some encouraging signs in Buenos Aires of
systemic evolution on several fronts. Subsets
of like-minded members pledged to proceed
with plurilateral negotiations on a variety
of pressing new issues, including digital
trade, investment facilitation, disciplines for
fossil-fuel subsidies, trade opportunities for
micro-, small-, and medium-sized enterprises,
and more.® Even amid current U.S. hostility
toward the WTO, a number of these pledges
offer real promise. Indeed, in some—such
as the initiative on digital trade—the United



States seems likely to participate.

Although most of the global trade liberal-
ization accomplished under the multilateral
system since the creation of the General Agree-
ment on Tariffs and Trade (GATT) in 1947
has been the product of consensus-based
multilateral negotiating rounds, the WTO
agreements permit—indeed, they encourage—
alternative, plurilateral approaches to liber-
alization in which some, but not all, WTO
members agree to move ahead first with new
agreements to liberalize trade. If this is to be
the end of the beginning—and not the begin-
ning of the end—of the WTO, the momentum
for pursuing such plurilateral deals within the
WTO framework must be encouraged and har-
nessed to establish and modernize world trade
rules and to continue to sustain the centrality of
the World Trade Organization.

THE LOGIC OF MULTILATERALISM

In considering the future of the WTO, it
is necessary to understand the importance
of multilateralism and nondiscrimination.
Central to the success of the international trad-
ing system, which gradually evolved from the
GATT in 1947 into the WTO in 1995, has been
the overarching principle that international
trade negotiators describe routinely—and some-
times almost reverently—as “multilateralism.”
The logic of multilateralism applies to all kinds
of international cooperation, but in trade the
enduring goal of multilateralism is to act globally
to reduce trade barriers globally.

This has long been accomplished within
the WTO-based trading system through the
working of one fundamental rule, the rule
that requires most-favored-nation (MFN)
treatment, an idea that dates back nearly a
thousand years to innovations by the Baltic
traders of the Hanseatic League. The WTO
most-favored-nation rule is widely misstated
and is even more widely misunderstood. It
is thought by many to mean that in lower-
ing a tariff or another barrier to international
trade, one country will give the products of
another country more favorable treatment

than it gives to those of all other countries. In
fact, this basic rule of trade means precisely
the opposite: products of every other country
receive the same trade treatment as prod-
ucts of the most favored of all countries.
The rule requiring MFN treatment forbids
discrimination between and among the like
traded products of other WTO members.

This fundamental trade principle is en-
shrined as a general obligation of all WTO
membersin the WTO agreements ongoods and
on services in the WTO treaty. Thus, whenever
aconcessionontradeinagoodorserviceis made
by one WTO member to another, that same
concession must be made to every other WTO
member. In this way, the mutual reciprocity of
trade concessions is “multilateralized,” meaning
that all WTO members (and the entire world
trading system) benefit from each and every
trade concession. Through this mechanism, the
reduction of trade barriers over the course of
seven decades has been achieved globally. The
gains from trade have thus been maximized
again and again for all the participants in the
system through the successive rounds of mul-
tilateral trade negotiations conducted first by
the GATT and now by the WTO. Through the
working of the MFN rule, a multilateral agree-
ment has vastly more potential to lower trade
barriers and, thus, to increase trade and pros-
perity than will any single or series of bilateral
or regional agreements.

The potential global economic payoft from
continued reliance on the multilateral approach
to trade liberalization could be considerable.
World Bank models have suggested that a global
free trade agreement “could add $5 trillion to
the world’s GDP by 2020, $3 trillion of which
would go to developing countries. And by the
close of this century, such a deal could increase
GDP by more than $100 trillion, with most of
the gains accruing outside developed nations.””
Moreover, beyond these numbers, an even
greater economic payoft could result from the
role of freer trade as a catalyst for necessary
economic change. Global free trade would be
the equivalent of a global tax cut and could help

jump-start much of the modernization that is
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needed globally to meet the new challenges of
the 21st century:

We are, of course, a long way from conclud-
ing a global free trade agreement. As ambitious
as it was, the liberalization implicit in the Doha
Round of multilateral negotiations did not
begin to approach global free trade. But we are
much closer than we were decades ago to global
free trade because of our past adherence to the
multilateral approach, which has long worked
well for the trading system. Now, unfortunately,
it does not. Now there are vastly more par-
ticipants in the trading system and thus many
more negotiators at the trading table. Now
the economic and related interests of the par-
ticipants vary more than ever before. And now,
therefore, WTO members find it increasingly
difficult to negotiate multilaterally under the
procedures they have long followed.

Since 1947, multilateral trade negotiations
have aimed to produce an outcome charac-
terized as a “single undertaking”—a situation
where nothing is agreed until every country
taking part in the negotiations agrees on ev-
erything. Moreover, multilateral trade negotia-
tions have long sought to achieve a consensus,
meaning that nothing can be concluded if any
one negotiating party formally objects.® Now,
though, it has become exceedingly difficult for
the members to reach a consensus in a single
undertaking. The Doha Round, launched in
2001, achieved virtually none of its objectives
after 14 years of frustration and impasse.

Despite these real obstacles, the logic of
multilateralism remains. When attainable,
multilateral approaches to market access and
to rules for trade are still the best way to boost
world trade and the prosperity that follows.
On some significant issues, such as the global
market distortions caused by agricultural sub-
sidies, only multilateral solutions are available.
Plurilateral solutions will not work. Politically,
it would be impossible for the United States
to agree to cut its agricultural subsidies if the
European Union were not subject to similar
terms. And how could the United States and
the European Union agree to agricultural
subsidies cuts in a plurilateral deal if China

were not subject to similar terms? And so on.

Furthermore, changing a rule of general
application in the trading system in a less
than fully multilateral way would pose
fundamental problems. Take, for example,
the “national treatment” rule, which forbids
discrimination in favor of local producers over
foreign producers of like imported products.
What would happen to the flow of world
trade if national treatment were changed in
a plurilateral agreement to mean one thing
for some countries and something entirely
different for others? As a result, there would be
something considerably less than the desired
security and predictability for the overall
WTO-based world trading system.”

On these and on some other issues relating
to market access and trade rules, the only
solutions are multilateral ones. But, on other
issues, including many of the new and emerging
21st-century trade issues, there is another
approach, one that can produce partial trade
solutions now that are potentially preludes to
multilateral solutions later.

PLURILATERALISM, THE
NEXT-BEST OPTION

Contrary to widespread perception, the
multilateral agreement that established the
WTO does not require that all WTO trade
negotiations be conducted multilaterally. WTO
members have chosen to continue to pursue new
trade obligations multilaterally, but they are not
required to do so. An option provided by the
WTO treaty is to pursue new trade obligations
plurilaterally through negotiations amongaself-
selected subset of WTO members seeking the
perceived economic advantages of agreements
within the WTO rules framework that are
“WTO-plus,” which add to existing obligations
and afford additional benefits to those mem-
bers that choose to accept the obligations by
becoming parties to the agreements."

Under the WTO treaty, the WTO-plus ben-
efits of these plurilateral trade agreements can
be provided in one of two ways. The agreements
can be MFN, which means their benefits can



be provided inclusively to all WTO members,
including those that have not accepted the
additional obligations of the multilateral
agreement, as is the case with the WTO Infor-
mation Technology Agreement (ITA). Or the
agreements can be non-MFN, which means
their benefits can be provided exclusively only
to those countries that negotiate and agree to
comply with the additional obligations in the
new agreements, as is the case with the WTO
Government Procurement Agreement (GPA).

The MFN approach to a plurilateral
agreement among an ad hoc and like-minded
coalition of willing WTO members is more
appealing if the agreement is a tariff-reducing
market access agreement and if a critical mass
of participants in the particular market sector
in question is seen as having been assembled
to agree to the plurilateral agreement, thus
minimizing the potential effect of free riders
who benefit from the agreement without
adhering to its terms. This was the case with the
ITA. The non-MFN approach is more appealing
where the additional obligations are not conven-
tional market access obligations and where the
parties to the agreement do not constitute such
a critical mass. This was the case with the GPA.

The shared expectation of many of us in
the United States and elsewhere who helped
establish the WTO was that such plurilateral
approaches by like-minded WTO members
desirous of deeper levels of liberalization and
economic integration would be commonplace.
We envisaged the WTO as a forum and as a
framework for ongoing innovation in providing
market access and devising world trade rules to
accommodate and facilitate ongoing innova-
tions in an ever-evolving world economy. We
foresaw the new international institution called
the World Trade Organization as addressing
emerging trade issues through agreements relat-
ing to specific sectors of global commerce and to
specific trade issues that—at least at the outset—
would be less than fully multilateral.”

It is an understatement to say that not
every suggested solution to a trade problem
commands immediate universal acceptance.
The fact is, very few such suggestions do. In

the WTO, it almost always takes time to build
a critical mass of countries to move a new idea
ahead. It often takes experience to discern just
how that idea should move ahead. For some coun-
tries, there is, understandably, a natural reluc-
tance to moving forward with new ideas without
having the time and experience from which to
have some notion of what will happen later.

One of the advantages of a plurilateral
approach taken by some, but not all, WTO
members in embracing a new idea in trade is
that it provides a proving ground of trial and
error within the rules-based framework of the
WTO trading system. Ideas that fail can be
abandoned. Ideas that work can be improved
and scaled up over time to become part of
fully multilateral agreements that bind all
WTO members. In some ways, this approach
resembles the traditional view of states in the
United States as laboratories of democracy—as
places where new ideas can be tried first locally
and, if successful, adopted by other states and
possibly at the national level.

The gradual evolution of the GAT T'into the
WTO demonstrates the wisdom of plurilat-
eralism. Several multilateral trade agreements
in the WTO treaty—those dealing with anti-
dumping, safeguards, subsidies, and technical
regulations—began as plurilateral GATT codes
that were accepted by some, but not all, GATT
contracting parties. These codes only became
fully multilateral with the establishment of the
WTO. In the minds of those who anticipated
a series of such plurilateral approaches by the
WTO, the same incremental legal path would
be pursued in numerous other areas of current
and future global trade concern. At first this in-
crementalism happened: the inclusion of the
GPA in the WTO treaty and the conclusion
soon afterward of the ITA and the protocols
on basic telecommunications services and on
financial services. To many, this seemed to be
the way forward for incrementally achieving
the shared goal of more multilateralism.

But then came September 11, 2001. The 9th
WTO Ministerial Conference in Doha, Qatar,
which convened shortly after the attacks, saw
the launch of the Doha Development Round.
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Almost out of habit, the conference was a
single undertaking bound by the consensus
rule. The negotiations continued off and on
for 14 years until they ended—not with a bang,
but with a whimper—at the convening of the
1oth WTO Ministerial Conference in Nairobi,
Kenya, in 2015. The only notable negotiating
success resulting even tangentially from the
Doha Round occurred when WTO members
pulled the issue of trade facilitation out of the
Doha negotiations and concluded the WTO
Trade Facilitation Agreement separately and
multilaterally in Bali, Indonesia, in 2013.
Failure, once again, to reach a multilateral
outcome in Buenos Aires in December 2017
suggests that a course correction is urgently

needed for the WTO.

THE COSTS OF REJECTING

PLURILATERALISM

Some WTO members have long been
reluctant to support new plurilateral agree-
ments, making it harder to conclude them
as WTO agreements. For sound economic
reasons, these reluctant members prefer the
general—and generally bigger—payoft from
multilateral deals. They are also hesitant to
assume new obligations on top of those they
already have. Sometimes they are unwilling
even to permit other members to agree to new
WTO obligations that they themselves do not
wish to undertake for fear that, as has happened
before, those new obligations will be negoti-
ated without them and then eventually become
fully multilateral. Not least, many developing
countries are of the view that before agreeing to
negotiate new agreements, they should get the
benefits they feel they were promised, but have
not yet received, from previous agreements.

In some respects, this reluctance is under-
standable. But a refusal, for whatever reason,
to allow new plurilateral agreements to be
concluded within the framework of the WTO
only guarantees that the plurilateral undertak-
ings of like-minded countries desirous of more
ambitious trade liberalization and integration
will occur outside the WTO. Developed

countries, in particular, are eager to move
ahead on many trade fronts. The reluctance of
other WTO members to do so was a catalyst
for the negotiations outside the WTO of such
“megadeals” as the Trans-Pacific Partnership
(TPP) among countries along the Pacific Rim
and the proposed Transatlantic Trade and
Investment Partnership (TTIP) between the
United States and the European Union. All the
participants in those negotiations are WTO
members. Those negotiations could have—and
should have—occurred within the WTO, but
because the countries involved were unable to
move ahead within the WTO, they sought to
do so outside the WTO.

Negotiating these megadeals within the
legal ambit of the WTO would have reduced
the concern among nonparticipating WTO
members that they would be locked out of
these new trade arrangements. It would also
have eliminated the geopolitical undertones
that the new arrangements were intended
for political reasons to exclude other WTO
Members. Plurilateral agreements within the
WTO are open to all WTO members that
choose toaccept their obligations. With respect
to the TPDP, for example, the issue of whether
it was intended to surround or isolate China
would simply not have arisen; if the TPP were
anon-MFN plurilateral agreement within the
WTO, China (or any other WTO member)
could join simply by agreeing to comply with
the terms of the agreement.

Negotiating these megadeals and other re-
gional arrangements within the WTO also
would have helped minimize the growing con-
cern that the proliferation of international trade
arrangements outside the WTO threatens to un-
dermine the basic nondiscrimination obligation
of most-favored treatment that is at the core of
the WTO. ** Inclusive plurilaterals that are, by
definition, MFN would, of course, perpetuate
the MFN obligation. Exclusive plurilaterals that
are non-MFN would initially be discriminatory;
but they need not establish trade discrimina-
tion permanently. Rather, they could become
ever closer to MFN and eventually fully MFN as
more WTO members agree to their terms.



Moreover, had these negotiations been
conducted within the WTO and aimed at
establishing new plurilateral WTO agreements
like the GPA and the ITA, disputes arising
under their provisions would be subject to the
WTO dispute settlement system. Thus, the
parties to those new agreements would have
had the benefit of both seasoned trade jurists
and a body of trade jurisprudence that will
otherwise have to be recreated over time under
new and untried dispute settlement systems. As
it is, the new mega-arrangements outside the
WTO are only reinventing the existing wheel
of dispute settlement in international trade.

It may be asked, why would, say, the United
States and Europe want to negotiate the TTTP
within the WTO? Would they not want an
exclusive bilateral arrangement? In answer,
why would they? If other WTO members were
willing and able to incur the obligations of a
TTIP,would it not be to the benefit of both the
United States and the European Union to have
a broader terrain for their vision of freer mu-
tual trade and further economic integration?
And would not the flow of world trade and
world investment be enhanced overall if the
ambit of such obligations were not merely
trans-Atlantic, but transglobal?

An imposing obstacle to non-MFN plu-
rilateral agreements is the need to receive
the approval of the WTO membership to
include them as plurilateral trade agreements
in “Annex 4” of the WTO agreement.” Upon
the request of the WTO members that are
parties to a plurilateral agreement, the WTO
Ministerial Conference “may decide exclusively
by consensus to add that agreement to
Annex 4.”"* Securing such a consensus will not
be easy under any circumstances; it is certainly
not easy in the current circumstances.

Generally, developed countries with ad-
vanced economies have been eager to negotiate
new WTO obligations to meet new economic
needs, even if the agreements reached are
exclusive because they are non-MFN. In
contrast, developing countries generally
resist non-MFN agreements. In addition to
their apprehension of new obligations and

their focus on getting the benefits of current
obligations, they have had little interest in
innovations in rule making that do not ad-
dress their core concerns of agricultural and
manufacturing access to the developed world.
A number of developing countries, “such
as Brazil, China, India, and South Africa
have openly expressed their rejection of a
plurilateral alternative to the Doha impasse,
preferring instead a multilateral approach.””

At this point, the developing countries that
are resisting allowing new non-MFN plurilateral
agreements as part of the WTO legal frame-
work are simply outsmarting themselves. Their
resistance has only encouraged developed
countries ambitious for freer trade and more
economic integration to turn from the WTO
to the alternative of bilateral, regional, and
megadeals outside the WTO. The adoption
of such new obligations outside the WTO
will influence global commerce in the same
ways that already make developing countries
apprehensive, but they will be voiceless to
assert their interests, which would not be so if
the new obligations were part of the WTO.

Conceivably, megadeals could be negotiated
outside the WTO and later become WTO
deals. For instance, the members of the TPP
could request that it be added to “Annex 4”
and thus become a plurilateral trade agreement
within the legal framework of the WTO. Aswith
any other non-MFN deal, this would require
approval by consensus of the WTO Ministerial
Conference. This WTO-centered approach
would certainly be preferable to the current
approach. As it is, other countries can join the
TPP only with the permission of the current
parties to the TPP. If the TPP were already
within the WTO legal framework, other WTO
members could join the TPP just by agreeing to
comply with, and be bound by, TPP obligations.
This said, building a consensus to bring the TPP
within the WTO would be an arduous political
task. Better to pursue such mega-ambitions
within the WTO in the first place.

The drift away from the WTO in search
of such megadeals is decidedly not in the in-
terest of the vast majority of WTO members,
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including the developing countries that
increasingly have their rightful say in the
councils of the WTO and that benefit
enormously from the centrality of the WTO
trading system. A world of competing trading
blocs bound by megadeals would not be a
world that benefits those countries that are
still on the margins of the world economy.
Few of the poorer countries in the world will
ever be invited to participate in a megadeal,
but if such a deal is concluded within the legal
structure of the WTO, they will have the right
to benefit from that deal if they are willing to
accept its obligations.

A continued drift outside the WTO would
bolster the conclusion that now is the begin-
ning of the end for the WTO. A return to the
WTO would advance the view that now is the
end of the beginning.

WILL THE UNITED STATES
SUPPORT OR SUBVERT A SHIFT
TO WTO PLURILATERALISM?

Alas, there is not much to suggest a turn
back by the United States to the multilateral-
ism manifested in the WTO. Under Trump,
the United States is—so far—still showing up
for WTO meetings and engaging in WTO dis-
pute settlement (although mostly defensively).
The United States is still making occasional
WTO proposals, such as its recent and laud-
able proposal for more compliance with, and
more transparency in, required subsidies noti-
fications. At the same time, the United States is
often uncharacteristically silent in WTO com-
mittee sessions. The U.S. delegates often cannot
speak because they have no clear instructions.
The traditional leadership of the United States
is missing—and is missed—in the WTO.

Trump’s protectionist and unilateralist
trade ambassador, Robert Lighthizer, is hardly
a tribune for the WTO. One reason why
members failed to agree on a unified statement
for the customary concluding declaration at
the Buenos Aires ministerial conference, and
ended up with no final declaration at all, was
reportedly because Lighthizer, on behalf of

the United States, insisted on excluding lan-
guage from the declaration describing the
WTO as the center of the multilateral trading
system. Like the vast majority of other WTO
members, the United States has always in-
sisted in the past on including this statement
of mutual allegiance to multilateralism. No
more. Not only do Trump and Lighthizer
not see the WTO as central to world trade,
it is not clear that they see the need for the
WTO at all. They see international trade as a
win-lose proposition and a zero-sum struggle
of all against all. They do not see internation-
al trade as a win-win proposition for all who
participate in trade, which is the motivat-
ing philosophical underpinning of the WTO
trading system.

Among the Trump administration’s top
trade priorities is to defend U.S. sovereignty
over the making of US. trade policy, which
is often portrayed as a necessary response to
what it characterizes as WTO overreaching
into the sovereign domain of domestic discre-
tion in policymaking. Unlike past U.S. presi-
dents and administrations of both parties,
Trump and those who serve him do not seem to
understand the concept of sharing sovereignty
as an effective means of international coopera-
tion toward the end of solving common global
problems. As for international cooperation
on trade, Trump and Lighthizer alike have, on
many occasions, expressed antipathy toward
the WTO and at times have hinted that with-
drawing from the organization might be in the
best interests of the United States.

Meanwhile, Trump has repeatedly ex-
pressed a preference for bilateral—over global
and regional—trade deals, even though he
has yet to secure a single negotiating partner
for bilateral negotiations. The only one of
35 ongoing negotiations to which the United
States is even nominally a party is the TTIP,
which is in limbo because of Trump’s concern
that it is a regional agreement and because of
his lack of attention to advancing it. It is not
hard to understand why few governments
want to negotiate with the Trump adminis-
tration, given that the president pulled out



of the TPP, continues to threaten to pull
the plug on the North American Free Trade
Agreement (NAFTA), has imposed and
threatened illegal unilateral trade restrictions
and appears to have no coherent or consistent
positions on trade policy (or, for that matter,
on much else).

In the months following the Buenos Aires
Conference, the president seemed to open
the door to returning to the TPP, but then
changed his mind again. His secretary of
commerce, Wilbur Ross, is reported to have
said that the TTIP negotiations are still alive.
Meanwhile, juxtaposed to the administration’s
expressions of displeasure with the WTO
is its professed interest in continuing to use
the WTO dispute settlement system and its
intermittent efforts to ensure that US. trade
laws are being applied in a WTO-consistent
manner. Incongruities abound.

Given the president’s fickleness in overall
policymaking and his predilection for saying
one thing in the morning and another thing in
the afternoon, who knows the extent to which
he and his administration are committed over
the long term to what seems a notable shift in
U.S. trade strategy from more open to more
constricted trade? Trump and his closest trade
advisers rarely seem to think of the long term;
they only seem to think of the short term.
They also cause confusion with an endless
stream of inconsistent statements. Having
announced, for instance, in a defiant televised
address that he was withdrawing the United
States from the Paris climate agreement,
Trump has also said that he is open to return-
ing to that agreement. But, assuming this is
so, at what price to ongoing global combat
against climate change? So, too, with trade.
If the Trump administration did return to the
negotiating table on these megadeals, what
would be the U.S. negotiating approach? If the
my-way-or-the-highway tactics of the United
States in the renegotiations of the NAFTA
and the Korea-U.S. trade agreement are any
indication, little might result from a turn by
Trump back to the TPP and the TTIP.

All this said, Lighthizer, who is wrong on

so much else about trade and the WTO, was
right in declaring after his fly-by to Buenos
Aires, “Many Members recognized that the
WTO must pursue a fresh start in key areas
so that like-minded WTO Members and
their constituents are not held back by the

few Members that are not ready to act.”

The Office of the U.S. Trade Representative
tweeted that “the new direction of the WTO
is set: improving trade through sectoral
agreements by like-minded countries.”” (The
Office of the US. Trade Representative con-
firmed, too, that, in the brave and unbridled
new world of social media, its tweets are
official statements by the United States of
America.) Lighthizer also ventured boldly,
“MCir will be remembered as the moment
when the impasse at the WTO was broken.”
Reports of the demise of the WTO are
premature. Day-to-day, the WTO works
smoothly. Because of the enabling global
framework of WTO rules, almost all of world
trade flows easilyand without dispute every day.
Because of the existence of the WTO dispute
settlement system, almost all WTO mem-
bers choose to comply with almost all WTO
rules almost all the time. Most important,
because of this system for resolving disputes,
WTO members can resolve their inevitable
trade disputes with each other peacefully and
according to rules on which all members have
previously agreed. This remains true despite
the shameful recent attacks by the Trump
administration on the WTO dispute settle-
ment system and especially on WTO judges.
Nevertheless, Lighthizer was right in
telling members in Buenos Aires that the
WTO is
organization.”” The WTO has proven to be

“becoming a litigation-centered

proficient at upholding existing rules—an
achievement not to be underestimated. But the
WTO has not yet proven that it can be equally
proficient in agreeing on new rules or on chang-
es in existing rules. Unless members soon learn
how to negotiate successfully on trade for the
215t century, the weight of the burden of a back-
log of dispute settlement decisions will even-
tually intensify the dysfunction at the WTO,

¢ ‘The WTO

has proven to
be proficient
at upholding
existing rules,
but has not
yet proven
equally
proficient in
agreeing on
new rules. 99



(44

10

Looking

past the
apocalyptic
headlines,
there is scope
for the more
optimistic
view that it

is not the
beginning of
the end, but
the end of the
beginning for

the WTO. 99

while its members continue to drift elsewhere
to resolve the ever more complex new issues of
the global economy:

TOWARD THE END OF
THE BEGINNING

If it was not clear to WTO members before
the ministerial conference in Buenos Aires, it
surely should be clear now that if they are going
to make progress on trade liberalization any
time soon, they will have to do so plurilaterally.
With many countries turning inward and with
many more increasingly weary of endless global
trade negotiations that never seem to produce
results, plurilateralism may offer the most
promising path to multilateralism in the WTO.
Indeed, for now, it may be the only path.

Absent progress within the WTO system,
the alternatives are more bilateral, regional,
and mega-agreements on trade made outside
the sheltering legal framework of the WTO
among the members.

more ambitious

Already, hundreds of trade agreements have
been concluded outside the WTO-—the
vast majority of them since the start of the
deadlock in the Doha Development Round.
What began as an aberration has become a
preoccupation. At present, 35 new bilateral
and regional trade pacts are under consider-
ation around the world.*°

Looking past the apocalyptic headlines and
the disappointments in Buenos Aires, there is
scope for the more optimistic view that it is
not the beginning of the end, but the end of
the beginning for the WTO. The absence of
a multilateral outcome in Buenos Aires may
have triggered a psychological and tactical
shift toward pursuit of plurilateral trade
solutions. After years of ambivalence for fear
of undermining the ongoing multilateral nego-
tiations, like-minded members may now move
torward as willing allies to modernize the rules
framework of the WTO. In the absence—for
now—of U.S. leadership, the European Union,
Japan, China, Canada, Australia, Chile, New
Zealand, and others can help fill the leadership

void. On different issues, different leaders or

combinations of leaders may emerge.

The list of topics that should be addressed
by new trade rules is long and getting longer
every day. Based on all that was said and done
in Buenos Aires, several of the topics on
this long list seem to be good prospects for
immediate consideration, including digital
trade and services.

Digital trade seems to be at the top of the
list. When the WTO was established a quar-
ter of a century ago, there was no such thing as
digital trade. Thus, there were no WTO rules
specifically concerning digital trade. All these
years later, there are still no specific WTO rules
on digital trade: WTO rules are analog, not
digital. And while, overall, the growth in world
trade has slowed in recent years, trade in digital
goods and services has multiplied 45-fold in
the past decade.”” In ample demonstration of
the death of distance, the algorithms of digital
trade are everywhere a potent accelerant for
globalization and have changed the conduct of
international commerce profoundly. Business-
to-business digital commerce is estimated to
account for 9o percent of all global electronic
commerce.”” AWTO without rules on digital
trade is not a “world trade” organization.

In Buenos Aires, a coalition of 71 WTO
members (counting the EU member states
individually) announced that they will begin
exploratory work toward future negotiations
on trade-related aspects of electronic com-
merce. They stressed that they are open to the
inclusion of additional WTO members. The
first session of their talks is to be held in 2018.
Although these members have no negotiating
mandate from the WTO, they have said they
will conduct their talks within the WTO.*
Significantly, the United States joined this
coalition, with Ambassador Lighthizer saying,
“Initiatives like this among like-minded
countries offer a positive way forward for the
WTO in the future.”**

An issue that should also be near the top of
the plurilateral list is services trade. For 15 years,
Doha Round negotiators were unable to make
any headway on services trade by expand-
ing the scope of the General Agreement on



Trade in Services, which is part of the WTO
agreement. Ultimately, a group of like-minded
countries began negotiating a separate accord
on services on the sidelines of the WTO—but
not actually in the WTO—that they called
the “Trade in Services Agreement.” These
negotiations halted after Trump’s election
and have not resumed. The willingness of the
United States to negotiate on digital trade and
the fact that services account for 75 percent
of the US. economy suggest that Trump and
Lighthizer, who so far have focused mainly on
manufacturing trade, may be willing to take
another look at this critical issue for American
workers and businesses and take part in new
plurilateral negotiations aimed, ultimately, at a
multilateral solution.

Commitments to liberalize some services,
such as occupational licensing and legal
services, may be difficult to achieve multi-
laterally, but many others areas are amenable
to plurilateral solutions. Of concern to many
WTO members in Buenos Aires was finding
a way to advance negotiations on domestic
regulation of services. If the United States,
China, or any other WTO member is unwilling
to join new services negotiations, then other
like-minded WTO members interested in
liberalizing trade in services should simply
proceed, where they can, without them.

The WTO ministers agreed in Buenos Aires
to continue talking about disciplining fisheries
subsidies with hopes of adopting a multilateral
agreement by the next ministerial conference
in 2019. (In trade negotiations, agreeing to
continue to talk is seen as a success; trade ne-
gotiators do not understand why the rest of
the world is not impressed by such an obvious
accomplishment.) The looming deadline on
this topic is 2020, when the members of the
United Nations—including all 164 members
of the WTO—have agreed to discipline sub-
sidies for overcapacity and overfishing and to
eliminate subsidies of illegal, unreported, and
unregulated fishing.” Encouragingly, the Unit-
ed States has agreed to continue to participate
in negotiations (after rejecting, with its with-
drawal from the TPP, the restrictions there on

fisheries subsidies, which are much like those
being sought in the WTO).* If these talks
reach a multilateral roadblock, then a plurilat-
eral alternative should be pursued within the
WTO that could ultimately grow into a fully
multilateral solution.

Not to be forgotten are the frustrating
negotiations on freeing trade in environmental
goods, which are defined by the WTO as “prod-
ucts that can help achieve environmental and
climate protection goals, such as generating
clean and renewable energy, improving energy
and resource efficiency, controlling air pollu-
tion, managing waste, treating waste water,
monitoring the quality of the environment, and
combatting noise pollution.””” Annual global
trade in environmental goods is currently es-
timated to be nearly $1 trillion and is growing
rapidly along with a rising global demand.?®
However, tariffs on these products persist and,
currently, some WTO members assess duties
as high as 35 percent on environmental goods.
Liberalizing trade in these products would do
much to speed the spread of clean and more-
efficient technologies throughout the world,
including to the developing countries where
they are much needed to promote clean energy.

Negotiations on an Environmental Goods
Agreement have been in progress for several
years. Having started in 2012 with a list of
54 environmental goods subject to tariffs,
some 46 WTO members, accounting for most
of the world’s trade in these goods, continue
to try to conclude an inclusive plurilateral
WTO agreement to eliminate those tariffs
and extend the duty-free benefits to all other
WTO members on an MFN basis. These
negotiations have stalled as the negotiating
countries quarrel over precisely which goods
are “environmental goods” that should fall
within the scope of the agreement. Is a bicycle
an “environmental good”? If so, are all kinds
of bicycles “environmental goods” Should
we distinguish between a child’s first bicycle
with training wheels and a high-performance
French racing bicycle? And so on. The negoti-
ating countries have been endlessly creative in
constructing arguments for defining virtually
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everything as “environmental goods.” These
negotiations should be resumed and, once an
agreement is reached to eliminate barriers to
trade in environmental goods, talks should be
started on making the new plurilateral agree-
ment an Environmental Goods and Services
Agreement by eliminating the barriers to trade
in environmental services as well.

Yet another issue ripe for a plurilateral
agreement is that of excess capacity for
production—in steel especially, but also in some
other basic traded products. Global oversupply
in these products is depressing world prices,
distorting world markets, and consequently
intensifying pressures for imposing new
trade
Unilateral trade restrictions—such as those

unilateral restrictions  worldwide.
imposed by Trump on steel and aluminum—not
only violate WTO rules, but also could cause a
spiral of global protectionism as countries im-
pose reactive retaliatory measures. Far better
to deal with the very real problem of excess
capacity by negotiating rules than by a descent
into unknown depths of global protectionism.
There are WTO rules to deal with situations
of short supply*® There are, however, no WTO
rules to deal with situations of oversupply.
When the original 23 contracting parties of the
GATT wrote the rules in 1947 in the hungry
aftermath of World War I1, oversupply was not
a trade problem. Now it is, and now WTO rules
are needed to help avoid the initiation of what
could become a mutually destructive exchange
of national trade restrictions and international
trade disputes that would grip and, perhaps,
paralyze the WTO. Proceeding from the work
already being done in the steel sector under the
auspices of the G20 group of leading economies,
WTO members should negotiate a plurilateral
sectoral agreement on steel that could ulti-
mately become a multilateral WTO agreement.
Included in such a sectoral agreement could
be guidelines on best practices reminiscent of
those in the reference paper to the protocol on
basic telecommunications services under the
WTO services agreement.’® Along with the
agreement itself, those best practices could be-
gin plurilaterally and then, with time, become

multilateral. This negotiating approach of
setting out best practices could be emulated
in other new areas of trade concern, includ-
ing two areas that drew much attention in
Buenos Aires: gender equity and micro-, small-,
and medium-sized businesses. The goal of these
and other best practices efforts should not
necessarily be to create new rules in these areas
of concern; rather, it should be to encourage
seeing trade policymaking through the lens of
these concerns.

Another topic of discussion in Buenos Aires
was investment facilitation. A large group of
WTO members, comprising both developed
and developing countries, endorsed a joint
statement there agreeing to start “structured
discussions with the aim of developing a
multilateral framework on investment facili-

tation.”"

Examples of what an agreement on
investment facilitation would contain include
strengthened “electronic governance,” such as
a “single electronic window” that would publish
investment documents and help streamline
applications and admissions procedures for
incoming investments; a national focal point
for mediating and facilitating investor concerns
with public authorities; voluntary stan-
dards of corporate social responsibility; and
guarantees of transparency?”

Ideally, this new WTO framework on in-
vestment facilitation would accompany, and
perhaps be an expansion of, the multilateral
Trade Facilitation Agreement, which was
concluded in Bali in 2013 and is now being
phased into full implementation. It, too, could
be phased in over time, and it could contain
differing obligations for WTO members at
different stages of development. Moreover, it
could be accompanied by technical assistance.
Should WTO members not be able to proceed
multilaterally on this topic, then it should be
the subject of a WTO plurilateral agreement
that could evolve into a fully multilateral pact.

If optimism is to be justified, then these
few initiatives must be only the start. The
topics that now seem closest to successful
plurilateral negotiations are far from the only

trade topics that can and should be advanced



through this approach. There are many others.
Somehavebeenincludedininnovationsinsome
of the bilateral, regional, and mega-agreements,
including regulatory coherence, technical
regulations, sanitary and phytosanitary mea-
sures, intellectual property protections,
disciplines for state-owned enterprises, and
trade remedies. Others would address more
broadly the role and rules of the WTO in a
new world economy facing new opportunities
and confronting great challenges extending far
beyond traditional trade concerns.

CONCLUSION

Plurilateral solutions are not the only
solutions for the World Trade Organization.
Multilateral agreements containing multilateral
rules must always be the ultimate goal for the
WTO. The logic of multilateralism endures.
Indeed, the need to multilateralize internation-
al cooperation grows with each passing day. But
there is more than one approach to achieving
multilateralism. If, after more than two decades
of both historic accomplishment and accumu-
lating frustration, now is to be the end of the
beginning for the WTO, and not the beginning
of the end, then members can no longer afford
the illusion that progress consists of merely
agreeing to talk or scheduling a meeting or put-
ting a topic on a discussion agenda in Geneva.
Progress means getting things done. And that
must start now.

Members must begin to negotiate in new
ways that will lead to new trade agreements—
and soon. If WTO members wait, if they
hesitate, if they simply talk without really
negotiating, and if they fail to act immediately
on their shared realization that new challenges
necessitate a new way of doing things, then the
next ministerial conference of the WTO in
2019 may be the last one that many involved in
trade policymaking will bother to attend.
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