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SEC
v.

Jarkesy

No juriEs 
neEded?! 
Can tHis be 

conStitutiOnal?

JuriEs, comPosed of 
comMon peOpLe, are 

an imPorTanT American 
tRaditiOn anD a cHecK

on goverNmenT power.

The BilL of RigHtS inCluded 
tWo amenDmenTs oUt of ten 
tHat guAranTeEd jury tRiAlS. 

But inCreAsinGly, AmericanS are tRiEd anD punisHed witH fines 
anD losS of livelihoOd by goverNmenT bureAucRatS sitTinG as 
agenCy “judGes” to adJudicate alLeged regulatory viOlatiOnS.

While perHapS not as famoUs as tHe SixTh 
AmenDmenT guAranTeE of jury tRiAlS in cRiminal 

cases, tHe SevenTh AmenDmenT pRotecTs 
tHe rigHt of tRiAl by jury in nonCriminal 

cases, sPecificalLy “SuItS at comMon law.”

The FramerS of tHe U.S. anD sTate 
conStitutiOnS beliEved jury tRiAlS were 

imPorTanT to pRotecTinG liberTy.

Jury tRiAlS are a maInStaY in American newS, 
Tv sHowS, anD moviEs aboUt law anD jusTice.

But ofTen, juriEs pose 
an inConVeniEnCe or obStacLe 
to goverNmenT officiAlS tHat 

officiAlS woUlD pRefer to avoId.
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SEC officiAlS now 
coUlD decide—

—To tRy peOpLe as before, 
in a federal coUrT, before 
a citizen jury anD a Senate-

confirMed judGe—

—Or to tRy peOpLe in an 
in-hoUse heArinG before 

an SEC emPloYeE.

In 2013, tHe SEC sHunTed 
GeOrGe JarKesy inTo one of itS 

in-hoUse heArinGs, alLeginG 
tHat he had defRaUded inVesTorS.

VariOus SEC emPloYeEs serVed as 
tHe inVesTigatorS, tHe pRosecutorS, 

anD tHe judGe in JarKesy’s case.

One federal agenCy wHere jurylesS 
heArinGs ocCur is tHe SecuritiEs anD 

ExChanGe ComMisSiOn (sec) in WasHinGton, 
Dc. SEC regulatorS enForCe tHe 

natiOn’s sTocK-tRadinG anD finanCiAl lawS.

In 2010, tHe SEC 
got new aUtHority 

fRom ConGresS.
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AroUnD 
$100 milLiOn in 
civil penalTiEs 
woUlD be faIr, 

sir.

 JuriEs 
woUlD jusT 

sLow us 
dowN.

DeniEd.

YoUr 
MajesTy, yOur 

American subJecTs 
are disPleAsed witH 
some of yOur wise 

lawS.

$100 
milLiOn?! 

Don’t | get 
a jury?

The 
ConStitutiOn 
pRotecTs my 

rigHt to a jury 
in comMon-law 

suItS like 
fRaUd.

bUT AFtER JARkESY SpENt NEaRlY A DECADE
FIGhTINg ANd DEMANdINg A JURY, A FEDERAL APpEaLs
COuRt AGrEeD ThAT HIS ARgUMENtS HAD MERIT.

Before American 
inDepenDenCe, KinG 

GeOrGe IiI had 
a pRobLem.

The KinG’s coloniAl officiAlS 
woUlD bRinG suItS agaInSt his 

American subJecTs.

but tHe juriEs
—felLow AmericanS—
woUlD decide for 

tHe defenDanTs.

in coUrT, JarKesy anD his atTorNeYs 
exPlaIned tHe hisTorical imPorTanCe 

of jury tRiAlS.

So, wHat penalTiEs 
do yOu seEk in 
tHis alLeged 
fRaUd case, 
coUnSel?

But heY, 
perHapS my 

colLeAguEs got a 
litTle carRiEd awaY.

yOur fine is onLy 
$300,000.

tHeY’re toO inConVeniEnT 
for tHe worK 

we do.
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In resPonSe, tHe BritisH 
began denyInG jury tRiAlS 

to American colonisTs.

The inFamoUs Sugar AcT 
anD StamP AcT moved 
American subJecTs 

oUt of comMon-law 
coUrTs witH juriEs—

—to adMiralTy 
coUrTs, before 
a sole BritisH 

judGe.

AmericanS of alL 
sTripes resenTed 

tHis cLumSy efForT 
to unDerMine tHeIr 

liberTy.

JohN AdamS, 
Thomas JefFerSon, 

anD AlexanDer 
HamilTon eAcH 

emPhasized tHe 
necesSity of 
jury tRiAlS.

When tHe sigNerS of tHe DecLaratiOn of 
InDepenDenCe recoUnTed tHe KinG’s mosT 
obJecTiOnabLe policiEs, tHeY inCluded 
lawS “depRivinG us in many cases, of 

tHe benefitS of TriAl by Jury.”
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The 
goverNmenT 

coUlD not funCtiOn 
if it gave jury tRiAlS 
to peOpLe susPecTed 

of regulatory 
viOlatiOnS!

tHe SEC’s 
moderN conCepTiOn 

of “fRaUd” loOkS notHinG 
like comMon-law fRaUd, 

anD tHerefore tHe 
SevenTh amenDmenT is 

inapPlicabLe!

The FifTh 
CirCuIt CoUrT of 
ApPeAlS agReEd.

At tHe SupReme CoUrT, 
tHe goverNmenT’s 

lawyErS arGuEd tHat moderN 
life was toO comPlex for some 
kinDs of pRocedural pRotecTiOnS.

It was tHis hisTorical tRaditiOn tHat 
jarKesy’s lawyEr cited in federal 
coUrT more tHan 200 yEarS later.

Mr. GeOrGe JarKesy 
is enTitLed to a jury tRiAl 

in civil fRaUd cases 
bRoUgHt by tHe 

SEC.

But tHe 
GoverNmenT 
disagReEd 

anD apPeAled 
to tHe SupReme 

CoUrT.
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wHen tHe 
EnGlisH conTinuEd 
to tRy AmericanS 

witHoUt juriEs, tHe 
FoUnDerS cited 
tHe pRacTice—

—as a 
jusTificatiOn 
for severinG 
oUr tiEs to 

EnGlanD.

A 
defenDanT 

facinG a fRaUd 
suIt has tHe rigHt 
to be tRiEd by a 

jury of his peErS 
before a neUtRal 

adJudicator.

The SupReme CoUrT 
was unPerSuAded.

The decisiOn emPhasizes tHat 
ConGresS anD agenCiEs canNot 
simPly sHunT AmericanS inTo 
agenCy heArinGs in tHe name 
of conVeniEnCe anD efficiEnCy. 

TriAl by jury before a 
neUtRal tRibunal remaInS 
an inDisPenSabLe cHecK 
on goverNmenT power.

In a 6-3 decisiOn wRitTen by ChiEf
JusTice johN RoberTs, tHe SupReme
CoUrT affirMed tHe apPeAlS coUrT.

The SEC’s anTifRaUd pRovi-
siOnS repLicate comMon law 

fRaUd. ConGresS canNot 
conJure awaY tHe SevenTh 

AmenDmenT by manDatinG tHat 
tRaditiOnal legal cLaImS be 
taken to an adMinisTrative 

tRibunal.
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