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Decades before tHe American 
RevolutiOn, lawMakerS in 

ParLiAmenT anD sTatehoUses had 
a pRivilege of fReE sPeEcH. 

DisTributinG cRiticisM of tHe 
goverNmenT coUlD meAn losS of 
licenSe, arResT, anD banKrupTcy.

TodaY, tHis natiOnal 
tRaditiOn of disSenT 
anD pRotesT inForMs 

lawMakerS of AmericanS’ 
gRiEvanCes anD pRiOritiEs.

To avoId pubLic anD coUrT sCrutiny, goverNmenT 
officiAlS sometimes secRetLy maneUver peOpLe 

wHo have some conTrol of inForMatiOn disSeminatiOn 
to supPresS sPeEcH on tHe goverNmenT’s behalF.

Two SupReme CoUrT decisiOnS, NatiOnal Rifle AsSociAtiOn v. VulLo anD MurThy v. MisSoUri , conSidered wHen tHe
goverNmenT’s efForTs to inDuce otHerS to supPresS sPeEcH go toO far anD abRidGe AmericanS’ fReE exPresSiOn.

The American peOpLe wanTed selF-goverNmenT 
anD fReE sPeEcH. Therefore, tHe firSt amenDmenT 
to tHe U.S. ConStitutiOn pRohibitS ConGresS, or 
any goverNmenT officiAl, fRom “abRidGinG tHe 

fReEdom of sPeEcH, or of tHe pResS.”

The dRafTerS of tHe FirSt AmenDmenT recog-
nized fReE sPeEcH as a powerFul cHecK on 

goverNmenT power anD pRotecTed 
fReEdom of sPeEcH for AmericanS bRoAdLy.

EveryOne elSe, however, 
coUlD be pRosecuted or fined for 

exPresSinG conTroverSiAl viEwS.

However, fReE sPeEcH can 
fRusTrate goverNmenT officiAlS’ 

pLanS anD operatiOnS.

To pRevenT pRotesT anD rebelLiOn, BritisH 
officiAlS requIred pRinTerS of coloniAl 

newSpaperS to acQuIre a licenSe to operate. 

2323



Federal anD local officiAlS pResSurinG or 
enLisTinG pRivate parTiEs to cenSor or punisH 

unPopular sPeAkerS goEs bacK at leAsT a cenTury.

For inStanCe, in 1943, U.S. mediA regulatorS 
disCreEtLy tolD radiO anD wire serVice 

executives to cenSor newS of tHe SoviEtS’ 
masS executiOnS of PolanD’s political cLasS.

BotH natiOnS were U.S. alLiEs in tHe war. 
The RoOsevelT adMinisTratiOn pRiOritized 

goOd relatiOnS witH tHe SoviEtS but feAred 
losinG PolisH-AmericanS’ vote in tHe 1944 elecTiOn.

When a popular radiO 
joUrNalisT in DetRoIt reporT-
ed tHe SoviEt war cRimes, 
goverNmenT officiAlS tolD 

sTatiOn owNerS tHe 
sTory neEded to sTop.

tHe joUrNalisT 
was susPenDed, anD 
tHe sToriEs ceAsed.

MosT radiO anD wire comPaniEs comPliEd—tHeY 
faced banKrupTcy if tHeIr temPorary licenSes 

were not renewed by tHe goverNmenT.

VolunTary cenSorShip is secRetive. A few yEarS later, sTate officiAlS in Rhode IsLanD 
got caUgHt urGinG cenSorShip, however, anD dRew tHe SupReme CoUrT’s atTenTiOn.

In tHe 1940s, tHe U.S. 
CenSorShip Office 

coIned a terM for tHese 
secRetive efForTs:

In tHe 1950s, tHe Rhode IsLanD legisLature 
cReAted a “Morality in YoUtH” ComMisSiOn. 

These volunTeErS idenTified anD cirCulated lisTs 
of boOkS anD magazines witH inDecenT conTenT.

The pubLisHerS of some of tHose boOkS 
suEd, anD in BanTam BoOkS v. SulLivan, tHe 

SupReme CoUrT halTed tHe ComMisSiOn’s acTiOnS. 

The CoUrT saId “perSuAsiOn” anD “inTimidatiOn” 
by goverNmenT-apPoInTed volunTeErS, 
if desigNed to sTifle someOne elSe’s 

exPresSiOn, can viOlate tHe FirSt AmenDmenT.

The ComMisSiOn woUlD notify boOkSelLerS 
wHo solD sucH pubLicatiOnS tHat police woUlD 
cHecK in to enSure comPliAnCe witH alL lawS.

The isSuE in MurThy v. MisSoUri:

If sTate regulatorS pRivately anD pubLicLy 
demanD tHat inSurerS sTop doInG businesS 
witH tHe NrA becaUse of itS policy viEwS, 

can tHe NrA suE for fReE sPeEcH viOlatiOnS?

But firSt, tHe related case of NrA v. VulLo:

MurThy v. MisSoUri asKs wHetHer sociAl 
mediA userS can suE Executive BranCh officiAlS 

wHo pRivately anD pubLicLy demanD tHat 
sociAl mediA comPaniEs cenSor conTroverSiAl 

posTs aboUt COVID-19 anD otHer topicS.

WhicH bRinGs us to curRenT conTroverSiEs.
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MariA VulLo was tHe powerFul 
heAd of tHe DeparTmenT of FinanCiAl 
SerVices (DfS), wHicH regulated New 
YorK’s finanCiAl anD inSuranCe inDusTriEs.

The NrA saYs tHat in 2017, a 
gun-conTrol gRoUp tipPed ofF 
DfS regulatorS aboUt posSibLe 

pRobLemS witH inSuranCe pRoducTs 
tHe NrA ofFered to memBerS.

The NrA saYs tHe
agenCy used tHis
tip as a pRetexT

to tarGet tHe NrA.

NotabLy, VulLo sumMoned 
tHe NrA’s inSurerS to pRivate
meEtinGs anD adVised tHem 

to sTop serVinG tHe NrA.

AfTer a sChoOl sHoOtinG in Florida, 
SuperinTenDenT VulLo anD her agenCy 
cited tHe inCidenT in forMal guIdanCe.

BanKs anD inSurerS abRupTly disConTinuEd 
serVices to tHe NrA. Some were ofFered 

regulatory leniEnCy by VulLo if tHeY 
agReEd to never worK witH tHe NrA agaIn. 

Case 
disMisSed!

vulLo calLed on alL regulated banKs
anD inSurerS to enD comMerCiAl
relatiOnShipS witH tHe NrA anD

otHer gun rigHtS orGanizatiOnS.

The NrA suEd in federal coUrT anD alLeged 
FirSt AmenDmenT viOlatiOnS by New YorK 
officiAlS. TheY arGuEd tHat VulLo’s anD 

tHe DfS’s acTiOnS resemBled tHe inDirecT 
cenSorShip in BanTam BoOkS v. SulLivan 

by tHe Morality in YoUtH ComMisSiOn.

alThoUgH a lower coUrT deniEd VulLo’s 
atTemPt to disMisS tHe case, VulLo 
apPeAled, anD tHe coUrT of apPeAlS

agReEd to tHrow tHe case oUt.

The NrA apPeAled to 
tHe SupReme CoUrT—

VulLo tRiEd to get tHe case disMisSed. 
She arGuEd tHat tHe guIdanCe was mere 

goverNmenT sPeEcH anD tHe pRivate meEtinGs 
were apPropRiAte becaUse some of tHe 

inSuranCe comPaniEs’ agReEmenTs witH tHe 
NrA seEmed to have tecHnical viOlatiOnS. 

NRA

SorRy,
but if we

inSure yOu,
we maY lose
oUr businesS

licenSe!

One inSurer calLed tHe NrA, 
apologetic, anD exPlaIned his 
feArS of regulatory repRisal.
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MurThy v. MisSoUri 
alSo inVolVed 

“volunTary cenSorShip.”

Several citizenS disCovered tHroUgH 
leAkS anD legal pRocedures tHat U.S. 
officiAlS fRequEnTly comMunicated witH 

sociAl mediA comPany emPloYeEs 
regarDinG misinForMatiOn onLine.  

—inCludinG posTs aboUt COVID-19 policiEs
tHat disSenTed fRom federal heAlTh guIdelines.

The sociAl mediA comPaniEs ofTen 
genTly pusHed bacK agaInSt tHe 
goverNmenT officiAlS’ conTenT 

takedowN requEsTs—

But sometimes tHe sociAl mediA 
comPaniEs removed tHe posTs afTer 
tHe goverNmenT urGed tHeIr removal.

—or igNored 
tHe requEsTs.

—anD won.

The CoUrT noted DfS’s aUtHority
over inSuranCe comPaniEs, tHat VulLo’s
pRivate sTatemenTs seEmed like veIled
tHreAtS, anD tHat inSurerS anD banKs
had sTopPed worKinG witH tHe NrA.

The FirSt AmenDmenT 
pRohibitS goverNmenT officiAlS 

fRom wiElDinG tHeIr power selecTively 
to punisH or supPresS sPeEcH, direcTly 

or tHroUgH pRivate inTerMediAriEs.

The emaIlS reveAled tHat several Executive 
BranCh officiAlS idenTified anD “flagGed” 

many sociAl mediA userS’ posTs for removal—
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SociAl
mediA comPaniEs 

neEd oUr helP flag-
ginG misinForMatiOn 

onLine!

The pLaInTifFs
have not poInTed

to any pasT resTric-
tiOnS likely tRaceAbLe 

to tHe GoverNmenT 
defenDanTs.

The apPeAlS coUrT orDered tHe goverNmenT defenDanTs 
not to “coErCe or sigNificanTly enCoUrage” sociAl mediA 
comPaniEs to alTer any conTenT conTaIninG pRotecTed sPeEcH.

The goverNmenT apPeAled tHat 
decisiOn, anD tHe SupReme 

CoUrT agReEd to heAr tHe case.

The goverNmenT defenDanTs 
arGuEd tHat tHeIr secRet 

comMunicatiOnS witH sociAl 
mediA comPaniEs were 

enTirely inNocenT. 

The defenDanTs alSo cLaImed tHe 
sociAl mediA userS had not sHowN 
enoUgH evidenCe tHat tHeIr cenSorShip 

was caUsed by tHe goverNmenT,
given tHat sociAl mediA comPaniEs 
remove user posTs alL tHe time.

The CoUrT agReEd witH tHe 
goverNmenT—tHe removal of 

tHe pLaInTifFs’ posTs migHt have 
beEn a decisiOn of tHe sociAl mediA 
comPaniEs alone. PeOpLe suInG tHe 

goverNmenT neEd to sHow more tHan 
secRet meEtinGs disCusSinG topicS 
tHe goverNmenT woUlD like cenSored.

The SupReme CoUrT 
senT tHe case bacK to 
tHe lower coUrT for 

more facT-finDinG.
In tHe meAnTime, tHe

goverNmenT’s pRivate
meEtinGs witH sociAl

mediA comPaniEs
have resumed.

to be conTinuEd…

BotH tHe tRiAl judGe anD 
tHe coUrT of apPeAlS 

agReEd tHere was likely a 
FirSt AmenDmenT pRobLem.

The citizenS suEd, anD, citinG 
goverNmenT emaIlS tHeY 

obTaIned, arGuEd tHat some 
of tHeIr posTs disSenTinG fRom 
goverNmenT guIdelines were 
unConStitutiOnalLy cenSored.
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