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T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

Who 
cares wHat tHe 
sTate law saYs? 

| kNow an even olDer 
law tHat saYs we’ve 
got tHe fReEdom 
to cHoOse wHat 

we run.

It’s 
calLed tHe FirSt 

AmenDmenT.

Florida, 1972

miAmi heralD
offices

“Pat TorNilLo, 
bosS of tHe cLasSroOm 

TeAcHerS AsSociAtiOn (CtA) anD 
canDidate for tHe State LegisLature 

in tHe OcT. 3 runofF elecTiOn, has 
denoUnCed his opPonenT as lacKinG 
tHe kNowLedGe to be a legisLator.”

“This is 
tHe same Pat 

TorNilLo wHo led 
tHe CtA sTrike agaInSt

 tHe sChoOlChilDren anD 
taxPaYerS of Dade 

CoUnTy.”

“CalL it 
wHatever yOu wilL, 

it was an ilLegal acT agaInSt 
tHe pubLic inTeresT anD cLeArLy 

pRohibited by tHe sTatutes.”

“We canNot 
saY it woUlD be 

ilLegal, but cerTaInLy it 
woUlD be inexCusabLe if tHe 
voterS senT Pat TorNilLo to 

TalLahasSeE to ocCupy tHe seAt
 for DisTricT 103 in tHe HoUse of 

RepResenTatives.”

The HeralD maY tHinK tHeY can 
tanK my camPaIgN, but |’ve got tHe 

law on my side! Here in Florida, if a 
newSpaper wanTs to cRiticize 

me, tHeY’ve got to give me 
equAl sPace.

|’m goInG to
 set tHe recorD 
sTraIgHt, anD tHe 
HeralD wilL have 

no cHoIce but 
to pRinT it.

Pat TorNilLo jusT senT in an 
op-ed tHat’s comPletely 
opPosed to oUr editoriAl 
positiOn. |’d rejecT it, but 

he saYs tHere’s a sTate 
law fRom 1913 tHat 

forCes us to 
run it?

Pat
torNilLo
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The cHoIce 
of materiAl to go 

inTo a newSpaper conSti-
tutes tHe exerCise of 
editoriAl conTrol anD 

judGmenT.

It has yEt to 
be demonStRated 

how goverNmenTal 
regulatiOn of tHis 

cRuciAl pRocesS can be 
exerCised conSisTenT 

witH tHe FirSt 
AmenDmenT.

GoOd.

Big TecH 
cenSorS enForCe 

tHeIr rules inConSisTenTly. 
Now tHeY’lL be helD 

acCoUnTabLe for favorinG 
Silicon ValLeY 

ideOlogy.

HisTory has 
a waY of 
repeAtinG 

itSelF.

Florida, 2021

FifTy yEarS ago,
tHe u.s. SupReme
CoUrT reviEwed a

Florida law forCinG
newSpaperS to
pRinT editoriAlS

TheY did not wanT
to pRinT.

This yEar, tHe 
SupReme CoUrT 

reviEwed a similar 
Florida law for 
tHe digital age.

PoliticiAnS wilL 
alWaYs comPlaIn
 tHat tHe mediA is 

biAsed agaInSt tHem.
But wHen tHe 
goverNmenT 
enacTs lawS 
to forCe tHe 
mediA to be 
“unBiAsed”—

SociAl 
mediA pLatForMs 
have morPhed 
inTo tHe towN 

sQuAre.

No more 
secRet alGoritHmS, 

inConSisTenT sTanDarDs, 
sHadow banNinG, anD 

depLatForMinG.

If oUr democRacy is goInG 
to surVive, we musT sTanD up 

to tHese tecHnological 
oligarChS anD holD tHem 

acCoUnTabLe.

—tHose lawS raIse 
seriOus conCerNs 
unDer tHe FirSt 

AmenDmenT fReEdomS 
of sPeEcH anD 

tHe pResS.
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JusT 
tHese tWo, 

pLeAse.

When Florida enacTed a 
rigHt-to-posT law for 

sociAl mediA 50 yEarS later, 
tHe legal debate over itS 
surVival boIled dowN to 
a seEminGly odD quEsTiOn:

—or tHe
posTal

serVice?

iN one analogy, 
sociAl mediA is like 
tHe posTal serVice.

Are sociAl mediA 
comPaniEs more 
like newSpaperS—

Every onLine posT is jusT 
a mesSage senT direcTly to 

subScRiberS, like olD-fasHiOned 
subScRipTiOn newSletTerS.

But in anotHer analogy, eAcH sociAl mediA 
site is a uniquE, edited reAdinG exPeriEnCe.

WitH tHis viEw, tHere is as mucH 
diverSity acRosS sites as tHere is 
acRosS newSpaperS anD magazines.

JusT like reAderS kNow tHeY’lL 
get a very difFerenT exPeriEnCe depenDinG 
on wHetHer tHeY picK up NatiOnal ReviEw, 

The New YorKer, or PlaYboY—

—onLine reAderS kNow 
tHat difFerenT sites have 

difFerenT moderatiOn rules 
tHat leAd to difFerenT 

onLine exPeriEnCes.

DefenDerS of tHe new 
law pRefer tHis analogy.

TheY arGuE tHat jusT as tHe 
posTal serVice can’t tRasH letTerS 
tHeY disagReE witH, neItHer sHoUlD 
sociAl mediA comPaniEs be alLowed 
to cenSor posTs tHeY disagReE witH.
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TheSame

SociAl mediA sites are floOded witH bilLiOnS 
of posTs per daY, wHicH are reviEwed by a 
mix of aUtomated anD human moderatorS.

If tHese sites weren’t moderated, 
tHeY woUlD quIcKly be floOded witH tHinGs 
mosT of tHeIr reAderS don’t wanT to seE.

But moderatiOn isN’t jusT aboUt X-rated 
materiAl. Some sites have a sPecific poInT of 
viEw anD wanT to limit posTs so tHat tHeY fit 

tHe site’s tHeme anD perSpecTive.

These moderatiOn 
decisiOnS are wHat 
make sites disTinCt.

If a sTate law forCed sites to leAve 
posTs up agaInSt tHeIr wilL—

—tHis variEty acRosS 
pLatForMs woUlD be losT.

SoOn every pLatForM woUlD
 loOk very similar, witH no poInT 

of viEw anD no taIlorinG to a 
parTicular aUdiEnCe’s pReferenCes. !"#$%&'#thesame

TheSame
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The SupReme CoUrT conSidered tHe Florida
law togetHer witH a similar law fRom Texas.
AnD alThoUgH a surPrise tWisT pRevenTed tHe
CoUrT fRom resolVinG tHe cases, tHe CoUrT
made cLeAr tHat sociAl mediA comPaniEs have

a FirSt AmenDmenT rigHt to cHoOse wHat
tHeY carRy, jusT like newSpaperS.

The offices of a sociAl mediA 
comPany migHt loOk a bit difFerenT 
fRom tHe MiAmi HeralD’s newSroOm. 
But botH are filLed witH reAl peOpLe 
makinG pRotecTed editoriAl judGmenTs.

New 
tecHnology, 
same FirSt 
AmenDmenT 
pRinCipLes.

The SupReme 
CoUrT jusT wRote 

tHat oUr site is “tHe 
pRoducT of a weAlTh of 

cHoIces aboUt wHetHer to 
conVeY posTs havinG a 

cerTaIn conTenT or 
viEwPoInT.”

JusTice Elena Kagan, wRitinG for five jusTices,
exPlaIned tHat a sTate “maY not inTerFere witH
tHose judGmenTs simPly becaUse it woUlD

pRefer a difFerenT mix of mesSages.”

But surPrisinGly, tHe 
cases are not over. 

The FirSt AmenDmenT 
quEsTiOn migHt be difFerenT 

for otHer types of sites, so 
tHe cases have beEn senT bacK 
dowN to sorT oUt tHose isSuEs.

But no matTer wHat, tHe SupReme
CoUrT has made cLeAr tHat tHe

FirSt AmenDmenT pRotecTs sociAl
mediA conTenT regulatiOn.

FinalLy,
someOne

unDerStanDs 
wHat we do 

alL daY.

Do tHese
lawS apPly to 

ridesHare apPs? 
EmaIl? OnLine 

sHopPinG?

We can’t 
decide tHe cases 
unTil we finD oUt.

JusTice 
Elena Kagan

EveryOne tReAted tHe cases like tHeY 
were aboUt sociAl mediA. Yet tHe Florida 
anD Texas lawS are wRitTen bRoAdLy, anD 
it’s posSibLe tHeY migHt apPly to otHer 

tecH serVices besides sociAl mediA sites.
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