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T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

maYor
“j.r.” tRevino

city manager
ryAn RapelyE

coUnCilMan
“sKip” mCcorMicK

fix tHeIr sTreEtS.

The yEar 
is 2019.

CasTle HilLs 
residenTs are conCerNed 
tHat tHeIr city manager, 

RyAn RapelyE, hasN’t 
done wHat he pRomised: 

GonZalez’s 
“Fix oUr StReEtS” 
petitiOn calLs for 

his removal.

That’s no sMalL feAt in CasTle HilLs, texas: a quIet suburB
enSconSed in San AnToniO witH jusT 4,500 residenTs.

But tHe CasTle HilLs goverNmenT 
is a tigHt-kNigHt cabal. The maYor 

anD his inNer cirCle resPonD quIcKly 
witH a petitiOn to keEp RapelyE.

ThoUgH tHeIr petitiOn getS
halF as many sigNatures 

as GonZalez’s, it laYs tHe 
gRoUnDworK for a bigGer pLan.

It netS 
over 300

sigNatures.

tHe firSt HisPanic 
coUnCilWoman to 
serVe CasTle HilLs

—is harD 
at worK.

72-yEar-olD 
SylViA GonZalez—
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CapTaIn—

—take 
a loOk at 

tHis.

It was 
turNed in to yOu 

yEsTerDaY.

A 
pubLic documenT 

sHoUlDn’t be in yOur 
perSonal binDer, 

rigHt?

Don’t 
yOu have 

it? 

GonZalez’s “Fix Our StReEtS” 
petitiOn comes up quIcKly 

at her firSt coUnCil meEtinG.

The heAted 
debate over 

RapelyE’s future 
sTretChes inTo 
tHe nexT daY.

While GonZalez
is disTracTed,
MaYor Trevino
sifTs tHroUgH

her binDer.

Now MaYor Trevino’s 
pLan takes a darK turN…

When GonZalez saYs sHe doEsN’t
have tHe notes, coUnCilMan

MCCorMicK burStS in
anD tHreAtenS to

have GonZalez
arResTed.

AnD at one poInT, 
GonZalez picKs her 

petitiOn bacK up.

The disCusSiOn
is tenSe.

Where’s tHe 
petitiOn?

Later, tHe woman GonZalez defeAted in 
her elecTiOn comes to tHe doOr, demanDinG 
tHe notes GonZalez toOk durinG tHe meEtinG.
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It coUlD 
meAn up to a 
yEar in tHe 

can…

SeriOus 
sTatute to 
viOlate.

yOinKs!

heY!

YoU 
can weAr 
tHis for 

now.

WelL,
| guEsS it IS 

agaInSt tHe Law…

HelLo, | am 
kinD-of sorT-
of a police 

officer.

PleAse isSuE an arResT 
warRanT for tHis 72-yEar-

olD woman before sHe 
tRiEs to put her petitiOn 

in a binDer agaIn.

AnD Trevino’s pLan 
comes togetHer.

BypasSinG tHe 
DisTricT AtTorNeY—

—WrigHt goEs 
direcTly to tHe
MagisTrate to

requEsT an arResT
warRanT.

johN SiEmenS, tHe ChiEf of Police, is 
tasKed witH inVesTigatinG GonZalez 

for viOlatinG a sTatute imPosinG 
potenTiAl jaIl time on anyOne wHo 
“inTenTiOnalLy desTroYs, conCeAlS, 
removes, or otHerWise imPaIrS tHe 

verity, legibility, or avaIlability 
of a goverNmenTal recorD.”

When tHe officer apPoInTed 
to inVesTigate tHe case 

can’t finD any evidenCe of
wRonGdoInG—

—ChiEf SiEmenS deputizes 
fRiEnD anD local atTorNeY 

Alex WrigHt to serVe as
a “sPeciAl detecTive.”
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ProbabLe 
caUse?

There’s 
pRobabLy caUse 
in one of tHese 

lawS.

In otHer worDs, sHe cLaImS tHeY arResTed her 
for exerCisinG her conStitutiOnal rigHtS.

In decidinG wHetHer tHe gRoUp 
comMitTed a retaliAtory arResT, 

tHe FifTh CirCuIt coUrT of apPeAlS 
apPliEs tHe legal sTanDarD fRom 

NiEves v. BarTletT.

But tHe firSt parT of tHe NiEves
sTanDarD is alMosT imPosSibLe to
overCome becaUse oUr natiOn has
amasSed lawS at an alarMinG rate:

There are more
tHan 300,000 

difFerenT ofFenSes 
carRyInG cRiminal 
penalTiEs at jusT 

tHe federal level.

AnD many of tHose 
lawS are bRoAd. 

That makes it remarKabLy 
eAsy for an officer to 

esTabLisH pRobabLe 
caUse to make an 

arResT for SOMEThINg.

The NiEves 
StanDarD
has tWo 

parTs.

FreE but disPirited, GonZalez resigNs fRom tHe City CoUnCil 
anD files a civil rigHtS lawSuIt agaInSt MaYor Trevino, ChiEf 

SiEmenS, anD “sPeciAl detecTive” WrigHt for retaliAtory arResT.

                     AnD if yOu canNot 
                     do so, yOu musT 

                     pResenT “OBjECtIVE
                     EVIDENcE” tHat yOu 
were arResTed wHen similarLy
situAted peOpLe doInG similar 

tHinGs were not.

FirSt, it requIres tHe 
pLaInTifFs to sHow tHat 
tHere was no pRobabLe 

caUse to make tHe arResT.

Upon reviEwinG tHe cHarGes,
tHe Bexar CoUnTy DisTricT
AtTorNeY disMisSes tHem.
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ConSisTenT witH tHis
visiOn, wHen tHe FirSt
ConGresS enacTed
itS lawS, it didN’t

pasS mucH in tHe waY
of cRiminal lawS.

HeY, 
tHat guY is 

rigHt!

MaYbe 30 
cRimes?

But as it turNed oUt,
future legisLatures

woUlD have many
reAsonS to pasS new
cRiminal lawS anD few

reAsonS to opPose tHem.

UnForTunately, 
tHis reAlity 
leAves tHe 

“pRobabLe caUse” 
pRonG of tHe 
NiEves tesT 
toOtHlesS.

AlThoUgH GonZalez 
coUlD sHow tHe anTi-

tamPerinG law had rarely 
beEn emPloYed agaInSt 

otHerS, sHe neEded to sHow 
examPles of peOpLe doInG 

tHe same tHinG sHe was
anD evadinG pRosecutiOn.

Of coUrSe, finDinG 
evidenCe of sometHinG 
tHat didN’t ocCur, anD 
witH sucH parTicularity, 
is alL but imPosSibLe.

The “obJecTive evidenCe” 
pRonG pRoves litTle betTer.

Yes, 
|’m sure coUrTs 
can hanDle tHe 

resT.

This law 
hasN’t even 

beEn apPliEd 
for over a 

decade!

We ShOuLd 
be abLe to 

wRite meAn sTufF 
aboUt tHe RoYal 

GoverNor!

It is 
tRuly a libel 

to wRite anytHinG 
meAn aboUt tHe 

RoYal GoverNor, 
ever.

If a libel 
is unDerStoOd 

in tHe larGe anD 
unLimited senSe urGed 

by Mr. AtTorNeY, tHere is 
sCarCe a wRitinG | kNow 
tHat maY not be calLed 

a libel…

tHe quEsTiOn 
before yOu, genTlemen 

of tHe Jury, is not of sMalL 
nor pRivate conCerN… It maY 

in itS conSequEnCe afFecT every 
fReE man tHat lives unDer a BritisH 

goverNmenT on tHe maIn of America.

It is 
tHe besT caUse. 
It is tHe caUse 

of liberTy!

ConGresSman, 
do yOu supPorT 

OmNibus Crime BilL 
NumBer 4,632, or 
do yOu literalLy 
supPorT cRime?

| don’t 
jusT supPorT 
OmNibus Crime 

BilL NumBer 4,632. 
| named my son 

afTer it.

That’s 
not wHat 
| asKed. 

Where is yOur obJecTive 
evidenCe tHat someOne 
elSe wasN’t arResTed 

for doInG
tHis?

So to pRotecT citizenS
fRom arBitRary punisHmenT,

tHe FoUnDerS enacTed a
conStitutiOnal guAranTeE

tHat onLy a jury comPosed
of tHe defenDanT’s felLow

citizenS coUlD conVicT
him of a cRime.

The FoUnDinG FatHerS likely didN’t anTicipate tHat oUr
repResenTatives woUlD pRoduce so many cRiminal lawS. In tHeIr time,

wHat conStituted a cRime was deterMined mosTly by tHe coUrTs.
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Two 
jaYwalKerS, 

parTner…but aIn’t 
tHe lefT one a 

cutiE?

Let’s 
naIl tHat guY in 
tHe funNy sHirT, 

tHoUgH.

no.

AfTer beInG rebufFed 
by tHe fifTh CirCuIt, 

GonZalez bRoUgHt her 
case to tHe U.S. 
SupReme CoUrT.

Did tHe sTanDarD requIre 
direcT, comParative 

evidenCe of a time wHen 
police didN’t arResT 

someOne for idenTical 
conDucT?

The CoUrT conSidered itS sTanDarD for retaliAtory-
arResT lawSuItS agaInSt goverNmenT officiAlS wHo 

had pRobabLe caUse to make an arResT—but maY 
neverThelesS have abused tHeIr power in doInG so.  

In an unSigNed opiniOn, eIgHt of tHe nine 
jusTices agReEd tHat evidenCe pResenTed by 
GonZalez, wHicH sHowed “tHat no one has 

ever beEn arResTed for enGaginG in a cerTaIn 
kinD of conDucT,” satisfied tHe sTanDarD… 

The conCurRenCes higHligHted some 
difFerenCes in tHe JusTices’ tHinKinG.

Alito, for inStanCe, 
sTresSed tHat tHe 
sTanDarD was sTilL 

a narRow one…

…While JacKson, by 
conTrasT, sugGesTed 
it migHt be bRoAder.

…becaUse it “makes it more likely tHat 
an officer has decLined to arResT 

someOne for enGaginG in sucH conDucT 
in tHe pasT.” In otHer worDs, it was 

“obJecTive evidenCe” unDer tHe NiEves tesT.

ThoUgH tHe exacT conToUrS 
of tHe NiEves sTanDarD are sTilL 
unCleAr, tHe JusTices’ decisiOn 

unMisTakabLy inCreAsed acCesS to
coUrT for peOpLe witH pLaUsibLe 

cLaImS of retaliAtory arResT.

That wilL helP pRotecT
peOpLe’s rigHt to

cRiticize goverNmenT
officiAlS—anD tHeIr

opPorTunity to pRomote
reforM by parTicipatinG
in tHe political pRocesS.

tHe anomaloUs pRocedures 
used for her arResT anD sTatemenTs 

in tHe arResTinG officer’s warRanT affidavit 
can supPorT tHe conClusiOn tHat GonZalez was 

arResTed wHen otHerWise similarLy situAted 
inDividuAlS not enGaged in tHe same sorT 

of pRotecTed sPeEcH had not beEn.
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