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The approach in the Fair Access to
Banking Act would be a misguided reaction
to the U.S. government pressuring banks and
other financial institutions to close customer
accounts. Rather than respond to the
government’s role in this saga, the bill would
instead target financial institutions. This
approach fails to confront the root cause of
the problem—governments increasingly
using financial systems as tools of political
influence and control.

As the world delves deeper into the
digital age, governments have increasingly
recognized that financial activity can be
targeted to undermine political movements,
shut down rivals, and circumvent traditional
constraints. This phenomenon can be seen
abroad where anti-money laundering laws
have been used to go after political rivals and
seen here in the United States where vague
regulations have been used to shut down
politically disfavored businesses.!

Nowhere was this reality more evident in
the United States than the experience under
Operation Choke Point—an Obama
administration initiative to choke off
businesses from access to financial services.?
While many people believed this practice
ended during the first Trump
administration, concerns about debanking
reemerged under the Biden administration.’

Reports have shown that people affiliated
with the cryptocurrency industry, religious
groups, and others have had their financial
accounts suddenly shut down with little to
no explanation.* A common thread during
this experience has been that banks have
repeatedly told these customers they are not
allowed to explain the decision.

To address these concerns, some
members of Congress have proposed the Fair
Access to Banking Act as a possible solution.®
However, the methods prescribed in the Fair
Access to Banking Act are troubling. In the
worst case, the bill responds to government
pressure on financial institutions by further
restricting what those institutions are
allowed to do. A better approach is to instead
target the main source of the problem:
misguided laws and regulations that allow
the government to pressure these businesses
in the first place. Congress should help
expose how widespread debanking has
become and cut out the tools that the
government has used to pressure banks and
other financial institutions.

A Brief Primer on Debanking

Usually characterized as the sudden
closure of a financial account, debanking has
been in and out of the headlines repeatedly

' Nicholas Anthony is a policy analyst at the Cato Institute’s Center for Monetary and Financial Alternatives.



over recent years.* However, the best place to
begin in understanding this phenomenon is
with Operation Choke Point—a 2013
initiative under the Obama administration.’

Originally led by the Department of
Justice, “Operation Choke Point” was the
official title of an initiative that went after
controversial businesses between 2013 and
2017. The initiative began with the intent of
targeting fraudulent businesses, but quickly
spread to payday lenders, pawn shops, gun
shops, state-licensed cannabis dispensaries,
and other businesses.® However, instead of
going after the businesses directly, the
initiative targeted the financial system as a
sort of bottleneck.’

One of the key tools in Operation Choke
Point was the regulation of reputational
risk.”® As the name suggests, this practice
involves shifting the focus of regulators away
from traditional factors found on a financial
institution’s balance sheet and toward
broader issues like negative publicity.” The
thinking was that having a controversial
person, business, or activity associated with
afinancial institution could cause clients to
leave, and that exit could ultimately
undermine the stability of the institution.
When it came to the question of who might
present a higher risk to the financial
institution’s reputation, the Federal Deposit
Insurance Corporation at one point named
30 different categories of businesses.” This
list included businesses like gun shops, coin
dealers, firework shops, payday loans, and
tobacco shops. Despite this list describing
mostly legal businesses, the message was
clear: doing business here meant facing
higher scrutiny, higher compliance costs,

and a higher chance of facing enforcement
actions.”

Reputational risk, however, is not the
only tool at the government’s disposal. The
laws and regulations surrounding the Bank
Secrecy Act have also played a role in the
sudden account closures.” For example,
companies sending money between the
United States and Somalia quickly found
themselves debanked in 2015 after “a broad
U.S. crackdown on money laundering.”” In
one case, the Office of the Comptroller of the
Currency ordered Merchant Bank to shut
down these companies’ accounts unless it
could “maintain sufficient transparency to
reasonably ensure the legitimacy of the
sources and uses of customer funds.”* In
other words, the government made it so
costly to serve these customers that the bank
had to shut down their accounts.

Ultimately, Operation Choke Point
appeared to shut down after the end of the
Obama administration. Although members
of Congress introduced several bills, none of
these bills were signed into law."” Instead,
what ultimately signaled the end of
Operation Choke Point was when assistant
attorney general Stephen E. Boyd sent a
letter to Congress in August 2017."® Boyd
wrote, “All of the [Department of Justice’s]
bank investigations conducted as part of
Operation Chokepoint are now over, the
initiative is no longer in effect, and it will not
be undertaken again.””

Reflecting on the absence of any binding
constraints to prevent Operation Choke
Point from returning, Dennis Shaul, CEO of
the Community Financial Services
Association of America, warned in 2018 that
“A dangerous precedent has been set here. If
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government regulators under one
administration can target businesses they
personally disfavor, any subsequent
administration can do the same.”? After a
few years, Shaul’s prediction came true with
what would later be described by the public
as “Operation Chokepoint 2.0.”*

In 2020 and 2021, the Office of the
Comptroller of the Currency sent
interpretive letters to financial institutions
to address the rising interest in
cryptocurrency.”* Concerns quickly spread
that these letters were an underhanded
attempt to stop financial institutions from
engaging in cryptocurrency-related
activities. Concerns spread so much that the
Office of the Comptroller of the Currency
later sent another letter to clarify that “the
activities addressed in those interpretive
letters are legally permissible for a bank to
engage in, provided the bank can
demonstrate, to the satisfaction of its
supervisory office, that it has controls in
place to conduct the activity in a safe and
sound manner” (emphasis added).?
However, this clarification was cause for
concern in and of itself. The letter effectively
said that financial institutions are legally
allowed to participate in cryptocurrency-
related activities, but they must first prove
they can do so safely and get permission
from regulators before moving forward.

The issue intensified in 2022 when the
Federal Deposit Insurance Corporation
began sending private letters instructing
financial institutions to “pause” or “refrain
from expanding” any and all cryptocurrency-
related activity.** Although these letters
would not become public for another two
years, the Federal Deposit Insurance

Corporation publicly released a joint
statement with the Federal Reserve and
Office of the Comptroller of the Currency in
the beginning of 2023.* After listing a series
of risks the regulators were concerned about,
they warned financial institutions that “Itis
important that risks related to the crypto-
asset sector that cannot be mitigated or
controlled do not migrate to the banking
system.”* The regulators further said,
“Given the significant risks highlighted by
recent failures of several large crypto-asset
companies, the agencies continue to take a
careful and cautious approach related to
current or proposed crypto-asset-related
activities and exposures at each banking
organization.””” Less than a week later,
Metropolitan Commercial Bank announced
it would stop all cryptocurrency-related
activity.*®

With these experiences in mind, Castle
Island Ventures founding partner Nic Carter
described the experience as “Operation
Choke Point 2.0” in February 2023 saying,
“What began as a trickle is now a flood: the
US government is using the banking sector
to organize a sophisticated, widespread
crackdown against the crypto industry.”*
And much like how Operation Choke Point
began with a single target and then spread, it
seems that Operation Choke Point 2.0 also
spread beyond its initial focus on
cryptocurrency. The New York Times revealed
later in 2023 that it had discovered 500
people who recently had their bank accounts
closed without explanation.** One customer
learned after his credit card was denied that
his account was shut down due to
“unexpected activity.” The bank refused to
say more on the exact cause for termination
other than that “Financial institutions have



an obligation to know our customers and
monitor transactions.”

In 2024, Free Press journalist Rupa
Subramanya found the issue extended even
further.* Across the country, Americans
affiliated with religious groups, middle
eastern countries, African countries, and
politics were finding themselves debanked. A
month later, additional attention came to
the issue after Andreesen Horowitz
cofounder Marc Andreessen appeared on the
Joe Rogan Experience podcast and shared
that he had seen at least 30 people
debanked.*> After years of issues bubbling up
to the surface, the issue of debanking had
captured the nation’s attention and sent
many policymakers looking for solutions.*

The Fair Access to Banking Act

With 36 cosponsors in the Senate and 126
cosponsors in the House, the Fair Access to
Banking Act received considerable attention
during the 118th Congress.* It’s likely to be
one of many approaches under consideration
in the 119th Congress now that debanking
and Operation Choke Point have once again
captured the nation’s attention.* However,
the approach in the Fair Access to Banking
Act would chart a troubling course for
financial services. Rather than go after the
government for pressuring financial
institutions to cut ties with certain groups,
the bill would set further restrictions on
what those institutions may do. In doing so,
the bill threatens to punish financial
institutions by abruptly cutting off their
access to services provided by the Federal
Reserve, Federal Deposit Insurance
Corporation, National Credit Union

Administration, and even the National
Automated Clearing House Association (a
private business).*

Findings and Foundations

The findings sections of bills are not
legally binding. However, these sections do
help lay the foundation for a bill—especially
when it comes to deciphering intent.
Therefore, to understand the approach taken
in the Fair Access to Banking Act, it is best to
start with the findings in Section 2 of the
bill.*”

The section starts by correctly noting
that banks were pressured by the
government to cut off financial services to
certain businesses under Operation Choke
Point.*® However, the focus is then quickly
shifted away from government overreach—
arguing that banks have since “privatized”
Operation Choke Point by being selective
about who they conduct business with. The
bill goes on to say that banks being selective
about their clients is “a threat to the national
economy, national security, and the
soundness of banking.”* The argument in
the bill is that it is wrong for banks to be
selective about their clients because “banks
are supported by the United States taxpayers
and enjoy significant privileges” and
therefore they “should not be permitted to
act as de facto regulators or unelected
legislators by withholding financial services
to otherwise credit worthy businesses based
on subjective political reasons, bias, or
prejudices.” The argument goes further to
claim “banks are not well-equipped to
balance risks unrelated to financial
exposures.”



With this framing in mind, Section 2 of
the bill then attempts to explain what banks
should do going forward. For example, it
says that the “financial services a bank
chooses to offer” must be “available to all
customers based on quantitative, impartial
risk-based standards of the bank, and not
based on whether the customer isin a
particular category of customers.” Doing so
must also be “on a case-by-case basis, rather
than a category-based assessment.” In
closing, the findings section of the bill states
that “banks are free to provide or deny
financial services to any individual
customer” so long as they follow the rules for
doing so established by the government.

There is much to unpack here. However,
the basic theory underlying the bill appears
to be that banks should not have the freedom
to deny customers so long as banks use
government services. The bill appears to
hedge this argument slightly by assuring the
public that banks would still be “free” to
make quantifiable assessments. However,
what’s written later in the bill (and legally
binding) does not follow this assurance.

The Approach

To understand what the Fair Access to
Banking Act would do in practice, the next
step is to jump to the end of the bill where its
definitions and requirements are established
in Section 8. The most important parts of
this section are Section 8(a)(5) and Section

8(b).

Section 8(a)(5) defines “fair access to
financial services” as being when people
engaged in lawful activity are “able to obtain
financial services at banks without

impediments caused by a prejudice against
or dislike for a person or the business of the
customer, products or services sold by the
person, or favoritism for market alternatives
to the business of the person.” In practice,
this condition means a bank cannot turn
away a customer because they dislike their
business or conduct. One point to note is
that while the bill later presents conditions
for banks, credit unions, and other financial
institutions, the definition provided for “fair
access” is written in a way that only appears
to apply to “banks.”

Section 8(b) sets the requirements of the
bill. For a bank to be classified as providing
fair access under this bill, “a covered bank”
would have to “make each financial service
[it] offers available” to everyone in the area
served by the bank. Furthermore, a bank
would not be allowed to deny services in
coordination with or at the request of others.
And again, while the bill later presents
conditions for banks, credit unions, and
other financial institutions, the requirement
only appears to apply to “banks.”

The requirement in Section 8(b) comes
with two exceptions. A bank can only deny
services if it finds it needs to do so “to
comply with another provision of law” or
because there is a “quantified and
documented failure of the [customer] to
meet quantitative, impartial risk-based
standards” established by the bank. Should a
denial be permissible under these
circumstances, a bank is required to provide
a written justification explaining the cause
for closing the account. Crucially, the bill
states reputational risk cannot be the sole
justification.



Despite the bill being a response to the
issue of debanking, these conditions would
do nothing to prevent a bank from shutting
down a customer’s account in cases where
regulators have made it exceedingly costly to
continue offering services.*’ Even more
importantly, these conditions would do
nothing to stop regulators from pressuring
banks in the first place. Consider the case of
the companies that were debanked for doing
business with Somalia. As previously
described, the Office of the Comptroller of
the Currency ordered these accounts to be
shut down unless the bank could “maintain
sufficient transparency to reasonably ensure
the legitimacy of the sources and uses of
customer funds.”* On one hand, banks could
claim the Fair Access to Banking Act’s
exception that it is too costly to maintain
increased supervision of these accounts
under these circumstances. On the other
hand, banks could claim the Fair Access to
Banking Act’s other exception that they are
complying with the laws under the Bank
Secrecy Act. Either way, the  Table 1
conditions described in
Section 8(b) would have
done nothing to prevent the
government from pressuring Member Banks
the banks to shut down the

Insured Depository
accounts.

Institutions

. . Nonmember Banks,
Should a financial

. . . . . Other Depositor:

institution deny services in a msmutio':,s Y

manner inconsistent with

the bill’s definition of Payment Card
Networks

providing fair access to
financial services, the
institution would then in Credit Unions
turn be denied access to a

whole suite of public-sector

Trust Companies, and

What services would be denied depends on

what type of financial institution violated
the law (Table 1). Sections 4, 5, 6, and 7 of the
bill outline the consequences for member

banks, nonmember banks, insured

depository institutions, trust companies,

payment card networks, and credit unions.

As for the consequences, they include losing

access to the Federal Reserve discount

window, Federal Deposit Insurance

Corporation insurance, the Federal Reserve’s

payment processing services, National Credit

Union Administration insurance, and the

Automated Clearing House Network.

There are several problems with these

consequences. The biggest issue is the

general idea of punishing financial

institutions by cutting off access to often

required government services for activity

conducted at the government’s request.

Between the stigma associated with the

discount window and the moral hazard

problems associated with deposit insurance,

Refusing to do business with any
person who is in compliance with
the law.

Refusing to do business with any
person who is in compliance with
the law.

Refusing to do business with any
person who is in compliance with
the law.

Refusing to do business with any
person who is in compliance with
the law because of political or
reputational risk considerations.

Refusing to do business with any
person who is in compliance with
the law.

Source: The Fair Access to Banking Act

and private-sector services.

Enforcement actions in the Fair Access to Banking Act would undermine financial stability

S N e S

No access to the Federal
Reserve’s Discount Window and
no access to the Automated
Clearing House.

No access to the Federal Deposit
Insurance Corporation’s deposit
insurance.

No access to the Federal
Reserve'’s deposit or payment
processing services.

Assessed a civil penalty by the
Comptroller of the Currency no
greater than 10 percent of the
value of the services denied or
$10,000.

No access to National Credit
Union Administration insurance
and no access to the Automated
Clearing House.

Note: Member banks, insured depository institutions, nonmember banks, trust companies, and other depository institutions must

have at least $10 billion in total consolidated assets for the law to be applicable. Card networks do not have a threshold.



there are a great deal of reforms that should
take place to achieve a more competitive and
more efficient financial system.*> However,
suddenly cutting off access to deposit
insurance, the discount window, and other
banking services without other reforms
could prove to be a death note for many
financial institutions.

Under current law, banks and credit
unions are often required to have deposit
insurance to accept deposits. For example,
deposit insurance is an explicit requirement
for Maryland, New York, and other states’
banking charters.* In effect, revoking a
bank’s deposit insurance would be to revoke
their state charter. Putting such a
consequence on the table would
inadvertently introduce new risks to the
financial system. It may be easy to say banks
should be forced to operate without “help
from the government” if they want to
debank people, but current law has made
banks dependent on these services.**
Furthermore, in an ironic twist of fate,
shutting down a financial institution for
debanking one customer would then result
in every customer (of that institution) being
debanked.

The problems with the consequences run
deeper as well. While Congress does have a
role to play in setting the rules for
government agencies like the Federal
Reserve, Federal Deposit Insurance
Corporation, National Credit Union
Administration, and Office of the
Comptroller of the Currency, the same
cannot be said so easily of the National
Automated Clearing House Association—the
privately-run business who oversees the
Automated Clearing House. The

questionable nature of this enforcement
action can be seen in the language of the bill
where every enforcement action is built into
existing law (e.g., 12 U.S.C. Section 347b, 12
U.S.C. Section 342, and 15 U.S.C. Section
16930-2(c), and 12 U.S.C. Section 1786). The
provisions regarding the Automated
Clearing House, however, would be created
as an entirely new statute—an early red flag
that Congress could be venturing into
uncharted waters. Losing access to the
network would severely undermine a bank’s
ability to operate, but this provision may also
constitute its own case of government
overreach where the government would be
“de-payment systeming” customers of the
National Automated Clearing House
Association.

Finally, the bill has a major error in how
the consequences were drafted. The general
format of the consequences described in
Sections 4, 5, 6, and 7 of the bill is as follows:

No [institution type] with more
than $10,000,000,000 in total
consolidated assets, or
subsidiary of the [institution
type], may use a [government
program] if the [institution type]
or subsidiary refuses to do
business with any person who is
in compliance with the law,
including section 8 of the Fair
Access to Banking Act.

The problem here is that this condition
contradicts other language in the bill. First,
the condition says no one can be denied
service if they are in compliance with the
law. This statement clashes with Section 2
and Section 8 of the bill where banks are
promised the ability to deny services if they



can justify the decisions with quantifiable
metrics. Second, the condition does point to
Section 8 of the bill as a way to mend the
contradiction, but the language in the bill
ultimately says it is the customer who must be
in compliance with Section 8, not the
financial institution. Third, and finally,
Section 8 is cited in the conditions for non-
bank financial institutions, but Section 8
only references “banks” in its definition of
tair access to financial services and its
requirements. Therefore, Section 8 would
not apply to credit unions, payment card
networks, trust companies, or other financial
institutions.

Recommendations

Congress should take a new approach to
address the problem of debanking—one that
both exposes how widespread debanking
has become and cuts out the tools that the
government has used to pressure banks and
other financial institutions.

To expose how widespread debanking
has become, Congress should repeal the
confidentiality requirements that prevent
financial institutions from telling customers
why their accounts were closed. Time after
time, customers have reported feeling
helpless because banks inform them that
they are not allowed to say why the account
was closed.*® To be clear, so long as banks are
still required to file suspicious activity
reports under the Bank Secrecy Act and are
atrisk of being held at fault if they miss a
report, “all their incentives are toward
closing accounts.”*¢ The difference, however,
is that customers will actually be allowed to
know the issue and, in turn, share that with

others. Some people may be tempted to
defend the secrecy of these reports on the
grounds that notifying customers would tip
off criminals, but the government has yet to
prove that these reports have actually been
effective in identifying criminal activity in
the first place.*’ All the available evidence
suggests the majority of these reports are
filed on innocent Americans.*®

While members of Congress may be
tempted to go further and force financial
institutions to explain their actions, this
path is not necessary. If a financial
institution chooses to leave customers in the
dark, it will be their own downfall as they
become known for being unreliable. Yet, one
major obstacle that has prevented market
forces from addressing the issue previously
has been the plea that banks would inform
customers of the truth had only they been
allowed to. Congress should remove this veil
of confidentiality. To achieve this end,
Congress should repeal 31 U.S.C. Section
5318(g)(2), 12 U.S.C. Section 3420(b), and 18
U.S.C. Section 1510. Furthermore, Congress
should instruct the Federal Reserve to reform
12 C.F.R. Part 261 and instruct the Federal
Deposit Insurance Corporation to reform 12
C.F.R Part 309 so financial institutions that
are the subject of confidential supervisory
information may share thatinformation as
they see fit.* Doing so would go a long way
in adding transparency that would help
better identify if additional reforms are
needed.

To cut out the tools that the government
has used to pressure banks and other
financial institutions, Congress should end
the use of reputational risk to shut down
accounts. Financial institutions should be



free to tailor their reputations as they see fit
with the customers that fit their business
plans so long as neither party is breaking the
law. To take this tool off the table, Congress
could use the following language:*

(1) IN GENERAL.—If a
government official formally or
informally requests or orders a
financial institution to terminate
a specific customer account or a
group of customer accounts, the
government official shall—

(A) provide such request or
order to the financial
institution in writing; and

(B) accompany such request
or order with a written
justification for why such
termination is needed,
including any specific laws
or regulations the
government official believes
are being violated by the
customer or group of
customers, if any.

(2) JUSTIFICATION
REQUIREMENT.—A justification
described under paragraph

(1) (B) may not be based solely on
the reputation risk to the
financial institution.

Congress should also look to reform the
larger Bank Secrecy Act regime.” While the
costs of this system have been evident in the
accounts shut down, the money spent on
compliance, and the privacy lost, the
government has yet to provide compelling
evidence that these trade-offs deliver

meaningful benefits.*> Repealing the Bank
Secrecy Act, repealing the reporting
requirements, or even just reforming the
reporting requirements could all go a long
way in changing the incentives financial
institutions face.

Motivated government officials may find
other ways to pressure financial institutions
to close accounts. However, these tools have
been left on the table for far too long. It’s
time for Congress to rein in the regulators.

Conclusion

The issue of debanking has rightly
generated significant concern in the halls of
Congress, but the approach taken in the Fair
Access to Banking Act is not the right
solution. Rather than respond to the
government’s role in this saga, the bill would
instead target financial institutions. Instead,
to get to the heart of this problem, Congress
should help expose how widespread
debanking has become and cut out the tools
that the government has used to pressure
banks and other financial institutions. To do
so, Congress should reform the Bank Secrecy
Act regime by repealing (at the very least)
the confidentiality requirements associated
with filing suspicious activity reports. Then,
Congress should end the practice of using
the regulation of reputational risk to justify
closing accounts. These measures would
greatly decrease the chances of an Operation
Choke Point 3.0 while still respecting the
freedoms of all parties involved.



Appendix: Key Dates

The following timeline is not an exhaustive list, but it does showcase notable developments

between 2012 and 2024. These developments show a consistent trend of the U.S. government

pressuring financial institutions to deny services to legal businesses.

November 2012: Assistant United States Attorney officially proposes “Operation Choke

Point.”%

February 2013: The Department of Justice subpoenas banks for customers’
information.**

March 2013: First public description of Operation Choke Point.**

May 2013: Reports emerge of people working in the adult entertainment industry
debanked.*®

May 2014: U.S. House committee issues report criticizing Operation Choke Point.”’
February 2015: Businesses working with Somalia debanked. *®

February 2016: Obama administration threatens to veto legislative response to stop
Operation Choke Point.*

August 2017: The Department of Justice commits to ending Operation Choke Point.*°
July 2020-January 2021: The Office of the Comptroller of the Currency sent
interpretive letters to financial institutions to address the rising interest in
cryptocurrency.®

November 2021: The Office of the Comptroller of the Currency clarified its stance on
cryptocurrency activity.*

March - October 2022: FDIC instructs financial institutions in a series of private letters
to “pause all crypto asset-related activity.”®

January 2023: The Federal Reserve, FDIC, and OCC release a joint statement to
discourage banks from engaging with cryptocurrency due to risks to safety and
soundness.**

February 2023: Concerns emerge of Operation Choke Point 2.0.%

November 2023: The New York Times reveals study of over 500 cases of debanking.®

November 2024: Investor Marc Andreesen shares he personally knows of 30 people
debanked.®
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