
BR I E F ING
P A P E R

Ja n ua ry 25, 2022 nu m b e r 131

Thomas Berry is a research fellow in the Cato Institute’s Robert A. Levy Center for Constitutional Studies and managing editor of the 
Cato Supreme Court Review.

Closing the Vacancies Act’s Biggest 
Loophole
By Th o m a s a. Be r ry

T he Constitution assigns an important vetting 

role to the Senate: the authority to provide 

advice and consent to the appointment of fed-

eral officers. Recognizing that this process takes 

time, Congress has granted the president the authority to 

temporarily bypass the Senate by selecting stop-gap acting 

officers during vacancies. Over the last two decades, how-

ever, presidents of both parties have increasingly exploited 

a loophole in the Vacancies Act to turn temporary acting 

officers into de facto permanent officers. Eliminating this 

loophole is necessary to restore the proper role of the Senate 

in the appointment process. With a few key amendments 

to the Vacancies Act, Congress can achieve an appropriate 

balance between accountability and efficiency in the federal 

appointments process.

THE  VACANC IES  ACT:  A 
BR I EF  OVERV IEW

The Constitution requires, as a default rule, that officers of 

the United States must be nominated by the president and 

confirmed by the Senate.1 The Constitution allows only one 

potential exception to this default rule: if an officer is merely 

an “inferior officer,” Congress may waive Senate consent.2 

But Congress is not required to choose this alternative: for 

many inferior offices, Congress has chosen to stick with the 

default rule and require Senate consent.

Obtaining Senate consent takes time. That means that 

when an office becomes vacant—especially when that 

vacancy is unexpected—the office can remain vacant for 

a lengthy period. For that reason, Congress has created a 

procedure for temporarily filling vacancies without Senate 

consent. This procedure has been implemented via a series 

of statutes known as Vacancies Acts, the first of which was 

enacted in 1792 and the most recent in 1998.3 

Although these acts have varied in significant ways, 

they have mostly shared two key similarities. The first is a 

limitation on the length of time a person may serve as an 

unconfirmed acting officer.4 The second is a limitation on the 

pool of people who may be selected to serve as acting officers.5

The restrictions on who can serve as an acting officer and 

how long they can serve are the core limitations that the 
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Vacancies Act places on the executive branch. If the act did 

not place these limits, the executive branch would hardly ever 

chafe at following the procedures of the Vacancies Act. But 

if that were the case, the executive branch would also hardly 

ever have an incentive to nominate people for permanent 

positions rather than using the Vacancies Act.6 Thus, Congress 

and the executive branch have, for decades, engaged in a tug-

of-war, with Congress attempting to give the limitations real 

bite and the executive branch attempting to soften that bite.7 

The Federal Vacancies Reform Act of 1998 (FVRA) represents 

the most recent skirmish in that tug-of-war.

THE  PROBLEM:  THE  FEDERAL 
VACANC IES  REFORM  ACT ’S 
ENFORCEMENT  MECHAN ISM  ONLY 
APPL I ES  TO  NONDELEGABLE  DUT IES

The enactors of the FVRA knew that the key to making it 

an effective check on the executive branch was meaningful 

enforcement.8 In an attempt to give real teeth to the Vacancies 

Act’s limitations, Congress created an enforcement mecha-

nism that invalidates an illegal acting officer’s work. When an 

office is vacant, the FVRA mandates that “an action taken by 

any person who is not [either a validly serving acting officer 

or the head of the agency] in the performance of any func-

tion or duty of [the] vacant office . . . shall have no force or 

effect.”9 The purpose of this enforcement mechanism was to 

encourage compliance with the time limits and appointment 

restrictions of the act. The intention was that if a purported 

acting officer stayed in office past the deadline or lacked the 

required qualifications, that officer’s actions could be chal-

lenged in court and invalidated.10

But in the years since the FVRA was passed in 1998, this 

enforcement mechanism has not encouraged compliance 

as effectively as expected. That is because only actions that 

qualify as the performance of a “function or duty of a vacant 

office” can be invalidated, and the act adopts an exceedingly 

narrow definition of “function or duty.” The FVRA defines 

a “function or duty” as “any function or duty of the appli-

cable office that” is established by statute or regulation and 

required by such statute or regulation “to be performed by 

the applicable officer (and only that officer).”11 The paren-

thetical “(and only that officer)” term has been interpreted 

to mean that if a duty is delegable (i.e., if it can be assigned 

to someone else), it doesn’t qualify as a “function or duty” 

for purposes of the FVRA and is thus exempt from the 

enforcement mechanism.12

Six years after the FVRA was passed, the DC Circuit adopted 

an extremely broad view as to which powers were delegable. 

The court held that when a statute sets out an officer’s 

authorities, “subdelegation to a subordinate federal officer 

. . . is presumptively permissible absent affirmative evidence 

of a contrary congressional intent.”13 This presumption is why 

the executive branch has been able to aggressively argue that 

nearly every power held by nearly every federal official is sub-

delegable and thus exempt from the FVRA. And when a power 

of a vacant office is exempt from the act, that power can be 

performed by anyone without fear of invalidation.

Professor Nina Mendelson has explained that the execu-

tive branch has exploited this loophole to “effectively create[] 

a new class of pseudo-acting officials subject to neither time 

nor qualifications limits.”14 These pseudo-acting officials are 

selected without using the FVRA and are usually not eligible 

to serve under the FVRA, either because they lack the required 

qualifications or because the act’s time limit has run out. 

These officials are typically delegated all of a vacant office’s 

duties and thus are called officials “performing the duties of 

[fill in Senate-confirmed position].”15 These pseudo-acting 

officials have the same power as FVRA-compliant acting offi-

cers but with none of the tenure or qualification restrictions.16

The use of these pseudo-acting officials is widespread. In 

September 2020, the Constitutional Accountability Center 

identified 21 positions where the time limits of the FVRA had 

run out and officials were self-described on agency websites 

as “performing the duties” (or equivalent language) of the 

position.17 Professor Anne Joseph O’Connell has also identi-

fied at least 73 positions that had no confirmed or acting 

officer in April 2019, noting that for each of them “the func-

tions of the vacant position presumably were delegated to 

someone.”18 In other words, the positions were presumably 

filled by pseudo-acting officials.

The widespread use of this maneuver means that FVRA 

deadlines have been increasingly ignored. As O’Connell 

notes, “in the first year of an Administration, one sees a lot of 

‘acting’ titles on agency websites. After the Act’s time limits 

run out, one sees ‘performing the functions of [a particular 

vacant office]’ language instead.”19 This loophole also means 

that those who could never win Senate confirmation can 
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nonetheless wield the power of an office indefinitely as a 

pseudo-acting official.20

These pseudo-acting officials wield important power. Dur-

ing the Obama administration, Vanita Gupta lead the Civil 

Rights Division in the Department of Justice for nearly two 

years as a pseudo-acting official, bringing several enforcement 

actions during that span.21 During the Trump administration, 

“numerous Federal Register notices of both proposed and 

final rules” were signed by pseudo-acting officials.22 

So long as the use of pseudo-acting officials under this 

“delegable duties exception” is widespread, alterations to 

the tenure or qualification requirements in the FVRA will not 

get to the heart of the problem. Even if the act were amend-

ed so that its time limits were shortened or the minimum 

qualifications to be named an acting officer were raised, the 

delegable duties exception would still allow the executive 

branch to bypass the FVRA entirely. So long as that loophole 

persists, changing the time limits and qualification require-

ments will make little practical difference.

THE  OR IG IN  OF  THE  PROBLEM: 
THE  FEDERAL  VACANC IES  REFORM 
ACT ’S  DRAFT ING  H ISTORY

How did such a large loophole find its way into the 

Vacancies Act? Fortunately, we know the answer, thanks to 

scholar Stephen Migala, who has made the behind-the-scenes 

drafting memos from the FVRA’s Senate committee process 

easily accessible.23 This history shows that there is a signifi-

cant difference between how Congress expected the delegable 

duties exception to operate and how it has actually operated. 

The FVRA was primarily drafted by the office of Republican 

senator Fred Thompson. But the delegable duties exception 

was not in Thompson’s early drafts. Originally, all of a vacant 

office’s duties were subject to the enforcement mechanism, 

meaning that an action performing any of an office’s duties 

was subject to invalidation if performed by an invalid acting 

officer.24 To allow the work of an office to continue even when 

there was no valid acting officer, Thompson proposed that 

the head of an agency be allowed to perform a vacant office’s 

duties whenever the office was without a valid acting officer.25

But the Senate Democrats were concerned that the sheer 

number of duties assigned to various offices might over-

whelm the bandwidth of an agency head. They worried that 

government duties could go unperformed if an agency head 

did not have enough hours in the day to carry out all the 

duties of every office lacking a confirmed or acting officer.26 

That’s why Democrats pushed for the delegable duties 

exception. They believed that “the legal duties of [a vacant] 

office should still be performed” even when there was no valid 

acting officer. They worried that the enforcement mecha-

nism would make it “more difficult, if not impossible, to carry 

out the duties and functions of an office.”27 For example, 

they feared whether, “in the absence of a U.S. Attorney, the 

Attorney General may have to appear in court in his stead?”28 

But crucially, no one on either side argued that none 

of a vacant office’s duties should fall to the agency head. 

Senators on both sides expected that even with a delegable 

duties exception, the enforcement mechanism would still 

mean that “the head will have to sign more paperwork.”29 

Senate Democrats consistently argued that the delegable 

duties exception would allow a necessary division of labor 

between the agency head and subdelegatees: “Paperwork 

can get signed by an agency head, but what about policy 

setting or rule writing or program operations that goes on 

under some office?”30 They insisted on the delegable duties 

exception so that the latter types of functions, those lower-

level functions that were routinely subdelegated in the 

normal course, could continue to be performed by subdele-

gatees. It is those lower-level duties, besides final approval 

(“paperwork signing”), that they feared an agency head 

would not be able to handle alone. 

At a key meeting between Thompson and Democratic sen-

ator John Glenn, the delegable duties exception was agreed 

to in principle. Its expected application was illustrated with 

the example of a vacant office with the duty to “develop 

policy”: “Even though the agency head would have to sign off 

on a final policy while that position was vacant; the agency 

head would not also have to develop the policy” (emphasis 

added).31 A nearly identical example was provided again in a 

portion of the bill’s Senate Report authored by five commit-

tee Democrats.32 And Thompson, when introducing the bill 

on the Senate floor, described the exception as applying to 

“the routine functions of the office.”33

As this drafting history shows, no one anticipated that 

final decisionmaking authority to sign off on final agency 

actions would be routinely interpreted as subdelegable and 

thus exempt from FVRA enforcement. What changed? The 
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DC Circuit ruled that all statutory authority is presumptively 

subdelegable in 2004, six years after the FVRA was passed.34 

After that, the executive branch began consistently arguing 

that the authority to take even final agency action is pre-

sumptively subdelegable and thus presumptively exempt 

from FVRA enforcement. That is the origin of today’s wide-

spread use of pseudo-acting officials.

THE  SOLUT ION :  SH I FT  THE 
ENFORCEMENT  MECHAN ISM 
TO  APPLY  TO  ALL  REV IEWABLE 
AGENCY  ACT IONS , RATHER  THAN 
ALL  NONDELEGABLE  DUT IES

How could the FVRA be amended so as to curtail the 

scope of the delegation loophole and encourage permanent 

nominations? Is it possible to create a meaningful division 

of labor between the agency head and other subordinates 

when performing the duties of a vacant office? The answer 

lies in an aspect of the FVRA that did not receive much atten-

tion during its drafting: the limitation of enforcement to the 

invalidation of “actions.” 

In Thompson’s first draft, the threat of invalidation was 

limited to “any action taken by” an improperly serving act-

ing officer in “the exercise of an official duty” of the office.35 

In order to allay their fears that this could grind agencies to 

a halt, Senate Democrats immediately focused on narrowing 

the scope of the latter portion of the clause—the definition 

of an “official duty.” Ironically, however, both sides lost sight 

of the fact that, by limiting enforcement to the invalidation 

of “actions,” the clause already had a narrowed scope that 

would have prevented these fears of agency paralysis from 

coming true, even without the delegable duties exception.

The limitation to “actions” in Thompson’s first draft 

remained in the FVRA through its final passage. The act invali-

dates any “action taken by” an invalidly serving acting officer 

“in the performance of any function or duty of” the vacant 

office.36 The FVRA borrows the same definition of “action” 

that is found in the Administrative Procedure Act.37 That 

definition, in turn, provides that “‘agency action’ includes 

the whole or a part of an agency rule, order, license, sanction, 

relief, or the equivalent or denial thereof, or failure to act.”38 

The fears of administrative paralysis were misplaced 

because no matter how the FVRA defines a “function or 

duty,” most of the routine functions of an office are not 

“agency actions” and thus cannot be invalidated by the act.39 

Drafting an internal deliberative memo on a policy question 

for a superior to review, for example, would not qualify as 

an “action.”40 Thus, fears that the enforcement mechanism 

could (without a delegable duties exception) require the 

agency head to take over routine tasks such as “program 

operations” or appearances in court were unfounded, 

because neither would qualify as an agency action. 

Simply deleting the exception for delegable duties 

from the FVRA would thus bring the scope of the enforce-

ment mechanism more in line with what the act’s drafters 

expected—the functions and duties shifted to the agency 

head would be limited to decisions to take “agency actions,” 

which as the drafters colloquially put it, generally means 

“signing paperwork” and making a discrete decision on 

behalf of the agency. This change could be accomplished 

by changing the FVRA’s definition of a “function or duty” 

from any duty “required” by statute or regulation “to be 

performed by the applicable officer (and only that officer) 

[emphasis added]” to any duty “assigned” by statute or reg-

ulation “to be performed by the applicable officer,” period.

In addition, there is a further practical limitation on the 

type of actions that can be invalidated, a limitation that 

makes it even more difficult for the FVRA to invalidate 

routine functions. The act does not create a cause of action 

providing for judicial review of agency actions that are 

invalid under its enforcement mechanism. Instead, unless 

some other statute grants review of the particular type of 

action at issue, judicial review of an FVRA violation is avail-

able only under the general grant of review found in the 

Administrative Procedure Act. That means, in general, that 

a lawsuit can only be brought to challenge a final agency 

action.41 And since a legal challenge is the only means of 

implementing the FVRA’s enforcement mechanism, a non-

final action that can’t be challenged in court is effectively 

exempt from the act’s enforcement.

Simply amending the FVRA to eliminate the delegable 

duties exception would thus achieve an enforcement 

mechanism with bite that assigns a small but meaningful 

subset of the functions of a vacant office to the agency head 

alone when there is no valid acting officer: those functions 

that qualify as actions and that can be challenged in court. 

In practice, such actions will generally be limited to final 
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actions,42 actions that are necessary antecedents of later 

final actions,43 actions that can be collaterally attacked 

during enforcement proceedings, or actions that are impor-

tant enough for Congress to have created a specific cause of 

action allowing them to be reviewed in court. 

Thus, by hinging enforcement on the reviewability of an 

action, such an enforcement mechanism would determine 

whether a duty is shifted to the agency head by looking to 

a doctrine that is closely aligned with a duty’s importance 

and effect on the general public. This would make a far more 

sensible dividing line than the current one that is defined by 

a duty’s delegability, which under the current U.S. Telecom 

doctrine, now has little to do with a duty’s importance.

AVOID ING  UN INTENDED 
CONSEQUENCES

While this change would come close to achieving the 

compromise the FVRA drafters desired, one further tweak 

is necessary to avoid an unintended negative consequence. 

Although the delegable duties exception opened up an 

enormous unintended loophole, it also served to prevent 

one potential glitch. One further amendment is necessary to 

ensure that deleting the delegable duties exception does not 

unintentionally create that glitch.

Sometimes a function is explicitly assigned to multiple 

officials by a statute or regulation. Without the delegable 

duties exception, the FVRA would mandate a result that 

would serve neither accountability nor efficiency. That 

problematic result is that if one office is vacant and not filled 

by an acting officer, any other official (except for the agency 

head) who is assigned some of the same functions as the 

vacant office would be prevented from exercising those func-

tions. Although the delegable duties exception has morphed 

into an enormous exception encompassing even duties 

never actually delegated prior to a vacancy, some provision 

is necessary so that other officials who have already been 

assigned some of the same functions as a vacant office can 

continue to exercise them. 

How can this be achieved without reopening the loop-

hole that would otherwise be closed by eliminating the 

delegable duties exception? The most straightforward 

solution is to alter the portion of the enforcement mecha-

nism limiting the performance of agency actions to the 

agency head, creating an additional allowance for the 

exercise of such authority by other offices that already pos-

sessed that authority prior to the vacancy. 

This could be achieved by amending the FVRA’s subsec-

tion 3348(b)(2) as follows:

(2) in the case of an office other than the office of the 

head of an Executive agency (including the Executive 

Office of the President, and other than the Govern-

ment Accountability Office), only the following head 

of such Executive agency may take any agency action 

in the performance of perform any function or duty of 

such office:.

(A) the head of such Executive agency;

(B) a person who serves in an office which has been 

assigned that same function or duty by statute; or

(C) a person who serves in an office which has been 

assigned that same function or duty by regulation, if 

(i) the applicable regulation was in effect on 

the date 180 days preceding the date on which 

the vacancy occurs and has been in effect 

continuously from that date to the date the 

function or duty is performed by the person 

who serves in that office; and 

(ii) the function or duty was performed at 

least once by the person serving in that office 

during the period beginning 545 days preced-

ing the date on which the vacancy occurs and 

ending 180 days preceding the date on which 

the vacancy occurs, and that performance 

did not occur during a prior vacancy in the 

applicable office.

What would this amendment accomplish? First, the new 

subsection (b)(2)(A) would allow the agency head to take 

any agency action in the performance of the functions and 

duties of a vacant office, just as the current FVRA allows. But 

in addition, the new subsections (b)(2)(B) and (b)(2)(C) 

would allow other positions that had been assigned the 

same function or duty as the vacant office to continue taking 

agency actions in the performance of that function or duty. 

These two subsections would apply to functions or duties 

assigned by statutes and regulations, respectively, but the 
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latter would also include caveats so that this new provision 

does not itself become a new loophole. 

For functions and duties assigned by regulations (which 

include delegations), the new subsections (b)(2)(C)(i) and 
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exercised at least 180 days before the vacancy. This would 
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CONCLUS ION
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ing process” and is an action “by which rights or obligations 
have been determined, or from which legal consequences 
will flow.” Bennett v. Spear, 520 U.S. 154, 177–78 (1997). 

43. See, for example, SW General v. NLRB, 796 F.3d 67, 72 

(D.C. Cir. 2015), affirmed, 137 S. Ct. 929 (2017) (invalidating 
a final National Labor Relations Board order because the an-
tecedent complaint [a non-final agency action] was issued in 
violation of the FVRA).

44. See Mendelson, “Permissibility of Acting Officials,” 
p. 605 (suggesting that Congress might “deem permissible 
narrow delegations of individual authorities if accomplished 
significantly prior to the vacancy”).

45. As Bob Bauer and Jack Goldsmith have noted, “limit[ing] 
delegations to those in place when the vacancy arises[] 
. . . might create perverse incentives to over-delegate in the 
first place[.]” Bob Bauer and Jack Goldsmith, After Trump: 
Reconstructing the Presidency (Washington: Lawfare Press, 
2020), p. 329. Limiting delegations instead to those in place 
and exercised long before the vacancy arises would signifi-
cantly limit the likelihood of delegations motivated solely by 
FVRA concerns. 
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