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N early three years ago, Cato’s Project on Criminal Justice, under the 
direction of vice president for criminal justice Clark Neily, chose 
to focus on what has become one of its top priorities: the elimina-

tion of qualified immunity. This doctrine, invented by the Supreme Court 
in the 1960s, makes it incredibly difficult to hold government officials 
accountable for violating people’s rights, despite a key federal law that pro-
vides any government official who does so “shall be liable” to the person 
wronged. 

Since then, the push to reform or abolish qualified immunity has picked 
up new allies, from the Institute for Justice and Americans for Prosperity to 
the ACLU and ice cream magnates Ben Cohen and Jerry Greenfield. Over 
the past year, the issue has reached the Supreme Court, Congress, and state 
legislatures throughout the country. More people across the political spec-
trum have come to see qualified immunity reform as the key to the broader 
debate over police accountability and criminal justice and what Neily calls 
“a culture of near-zero accountability” for police officers.  

In 2019, Cato brought together a diverse group of plaintiffs to file a 
cross-ideological amicus brief in the Supreme Court in I.B. and Doe v. 
Woodard, a case that originated in the outrageous warrantless strip search of 
a 4-year-old child. Organizations that joined Cato’s brief included the ACLU 
and the NAACP Legal Defense Fund on the left and conservative organiza-
tions such as the Alliance Defending Freedom and the Second Amendment 
Foundation. Although the Court declined to hear the case, the strength and 
breadth of the pro-reform coalition had been demonstrated, and it attracted 
widespread notice among legal and political commentators. Versions of 
that brief have also been filed in several other cases as more challenges to 
qualified immunity have worked their way through the courts.  

In September 2020, Cato published a comprehensive overview of qualified 
immunity and its flaws, by research fellow Jay Schweikert, titled “Qualified 
Immunity: A Legal, Practical, and Moral Failure” (Policy Analysis no. 901).  

Allies join the effort

Qualified Immunity Reform 
Gains Steam 

INTELLIGENT DISCUSSION         

A t the invitation of the Office of the 

Director of National Intelligence, 

Cato senior fellow Julian Sanchez  

addressed the U.S. Intelligence Commu-

nity’s Civil Liberties, Privacy, and Trans-

parency Summit in January. Sanchez 

explained how advances in technology have 

made some of the premises behind mass 

surveillance obsolete. He also discussed 

how the Fourth Amendment should be  

understood to strengthen limits on the  

surveillance of Americans.  

 
GERRYMANDER NO MORE           

M  aryland Governor Larry Hogan  

issued an executive order that  

establishes Maryland’s first-ever independ-

ent redistricting commission, which will 

propose new congressional district bound-

aries after the 2020 Census. Cato senior 

fellow Walter Olson was named as co-

chair of the bipartisan panel, building  

on his previous work to help Maryland 

comply with court rulings in a state widely 

regarded as one of the most gerryman-

dered in the country.  

 

DAM RIGHT               

Thirty years ago, tens of thousands of 

tribal families were displaced during 

the Sardar Sarovar Dam project in India. In 

the process, they were compensated not 

just with land but also with clear legal title 

and property rights, which they previously 

lacked. A new documentary on the Indian 

streaming service Disney+Hotstar, titled 

“Dammed but Not Damned,” presents 

field research on these families by Cato 

scholar Swami Aiyar and Columbia Univer-

sity’s Neeraj Kaushal. 
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As Schweikert explains, “Qualified immu-
nity is one of the most obviously unjusti-
fied legal doctrines in our nation’s history. 
Although it is nominally an interpretation 
of our primary federal civil rights statute, 
that statute says nothing about any immu-
nities, qualified or otherwise.”  

Recent cases have brought the issue 
again to the Supreme Court. In Taylor v. 
Riojas and McCoy v. Alamu, the Court over-
turned especially egregious cases of grant-
ing immunity to state actors who had 
committed heinous abuses. Schweikert, in 
a post on Cato’s comprehensive qualified 
immunity website UnlawfulShield.com, 
explained how these cases indicate that the 
Court is willing to roll back some of the 
most extreme applications of the doctrine, 
but he added that the justices are unlikely 
to go further than that.  n
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Jay Schweikert (bottom left) participates in a press conference for the Campaign to End 
Qualified Immunity with experts and advocates from across the political spectrum, includ-
ing Ben Cohen and Jerry Greenfield of Ben & Jerry’s ice cream.
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