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FINAL WORD «¢ BY RICHARD A. WILLIAMS

Guidance on Guidance

MEMO
To: All Americans
From: Federal Regulators
RE: Guidance

We thought it was time we provided
some guidance on guidance. As you know,
we have thousands of guidances, although
some of them supersede other guidances
and it’s really up to you to know which
ones represent our current guidance.

Let us be absolutely clear about one
thing: draft guidance is not current guid-
ance. Draft guidance only represents our
current thinking about what our guidance
might be.

Now, many of you have been wonder-
ing how our current thinking could rep-
resent what all of us are thinking. Let us
clear up that confusion right now. Our
current thinking is actually done by one
person—not the same person each time,
of course—but it represents “our” cur-
rent thinking in the sense that we, or at
least some of us, believe at that particular
moment that the person appointed to
think for us is the best choice to do our
current thinking for us. Get it?

You might wonder what are you
supposed to do with guidance? Good
question. Let’s clear that up. The short
answer: do absolutely nothing. You are not
required to do anything with guidance. It’s
not a regulation; it’s just guidance. How-
ever, if you don’t follow the guidance, you
will get a warning letter for not following
our guidance, and boy you sure don’t want
to receive one of those. Your boss will ask
you why you didn’t follow the guidance
and you will reply, to his disgust, that you
didn’t have to follow the guidance because
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it says so rightin the top paragraph of the
guidance.

In fact, we don’t have to follow our own
guidance, as we make perfectly clear in
every guidance that we put out. And it’s
true, we don’t follow our guidance. In fact,
we resent anyone telling us what to do,
particularly us. Well, not us exactly, but
the person who wrote our guidance. Just
who does he think he is? Telling us what
we can and cannot do and then immedi-
ately following that up with saying we will
not be bound by this guidance. The nerve.

That covers guidance pretty well. Now
how about that draft guidance?

If you are not required to follow guid-
ance, then for God’s sake please never, ever,
ever follow draft guidance, as that is only
our current thinking. In fact, it expires
the very second we write it because we are
constantly in a regulatory fever and we
have already thought of making you do

something else. In fact, what kind of an
idiot would act on draft guidance when it
is perfectly obvious that we are (or rather
the appointed person to think for us is)

already thinking something different? In
fact, we have already appointed someone
else to do our current thinking for us.
What’s wrong with you?

You may think that acting on guidance
gives you a “safe harbor” from regulations.
Nope, it doesn’t because we are not bound
by guidance, by draft guidance, by Con-
gress, or by any deity that we don’t recog-
nize. In fact, the Supreme Court has ruled,
in godlike fashion, that we deserve defer-
ence. Of course, we deserve deference—we
are “We.” Whether you call us an agency, a
bureau, or whatever, we are the Alpha and
Omega of government.

One kind of safe harbor that we abso-
lutely love (laughing about) is “enforce-
ment discretion.” We often write about
it in guidance or, better yet, draft guid-
ance. You are bound by force of law to
comply with our regulations unless we
exercise enforcement discretion. And we
love enforcement discretion meetings.

We do want to be clear that this memo
is what we are thinking about guidance
today, butitis only a draft. Itis our current
thinking and we would like comments
on it, as we do on all draft guidance. But
please don’t bother commenting on it
because we are already drafting a new draft
guidance. If you do comment on it, know
that you are only bothering us, you idiot,
and you will pay dearly for it.
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