
We welcome letters from readers, 
particularly commentaries that re- 
f lect upon or take issue with material 
we have published. The writer's 
name, affiliation, address, and tele- 
phone number should be included. 
Because of space limitations, letters 
are subject to abridgment. 

It's Delaney, 
It's De Minimis ... 
TO THE EDITOR: 

I read with interest former FDA 
Chief Counsel Richard Cooper's ar- 
ticle "Stretching Delaney Till It 
Breaks" (Regulation, November/ 
December 1985) describing the 
evolution of the agency's interpre- 
tation of the Delaney clause and 
other food safety laws as they relate 
to the regulation of possible carcin- 
ogens in the food supply. The bulk 
of the article represents a reasoned 
analysis of agency decisions and ju- 
dicial interpretations spanning four 
administrations, acknowledging the 
relevance of increasing scientific 
sophistication in analytic method- 
ology and the emergence of quanti- 
tative risk assessment techniques in 
what the author describes as "the 
rational elaboration of a major and 
sound approach to regulation," 
driven by scientific facts and 
progress. The logic of Mr. Cooper's 
analysis breaks down, however, in 
the conclusion that in considering a 
de minimis interpretation of the 
Delaney clause we may have 
crossed the line defining the limits 
of administrative discretion in in- 
terpreting a statute. 

First and foremost, the mission 
of the FDA, and the purpose of the 
food safety laws, is the protection of 
the public health, in this instance 
protecting the public from poten- 
tial risks posed by the use of food 
and color additives. In carrying out 
this mission, our primary tools are 
scientific ones. After carefully re- 
viewing all the data presented we 

must come to a conclusion as to the 
general safety and likely carcino- 
genic risk posed by an additive. 
Only if we can conclude as a matter 
of public health that the risk is so 
small as to be effectively no risk, 
and that the benefit to the public of 
prohibiting an additive's use is es- 
sentially nil, may we then conclude 
as a legal matter that the risk is de 
minimis with respect to the Delaney 
clause. 

To date, the FDA has tentatively 
invoked a de minimis interpretation 
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in a single instance, the use of 
methylene chloride to decaffeinate 
coffee, a process that may result in 
minute amounts of residual methy- 
lene chloride in the finished prod- 
uct. The detailed rationale for that 
conclusion is set out in a Federal 
Register proposed rule open to pub- 
lic comment (50 FR 243, 51551- 
51559), and is grounded on our 
best scientific assessment of expo- 
sure and potential risk. Even 
though all available human data 
and animal feeding studies showed 
no carcinogenic effects, agency sci- 
entists took an extremely conserva- 
tive approach in assessing risk 
based on the most sensitive rodent 
inhalation study, and then evalu- 

ated likely exposures to small but 
detectable residues of methylene 
chloride now permitted in coffee. 
We concluded that the risk, if any, 
is essentially nonexistent. 

In short, a de minimis interpre- 
tation is not in any meaningful 
sense different from a "no risk" 
standard. An extremely conserva- 
tive lifetime risk estimate, for exam- 
ple on the order of one-in-a-mil- 
lion-a theoretical maximum risk, 
not an actuarial risk-is not zero, 
but is so small as to be indistin- 
guishable from no risk for any prac- 
tical, public health purpose. If that 
were not so, I would agree with Mr. 
Cooper's assertion that the de 
minimis interpretation should not 
be adopted without legislative au- 
thorization. 

Mr. Cooper criticizes the FDA 
primarily for exceeding his view of 
the limits of its institutional author- 
ity as part of the executive branch. 
Yet the de minimis concept is a 
well-accepted principle of statutory 
interpretation applied over the 
years to many statutes, including 
those designed to protect the public 
health, and it always has the effect 
of introducing some limited degree 
of flexibility when a law appears ab- 
solute on its face, but no statutory 
purpose or gain to the public would 
be achieved by interpreting it liter- 
ally. In this respect, the de minimis 
principle is no different from the 
other interpretations described in 
Mr. Cooper's article, which he be- 
lieves were justified. 

According to the article, there 
is a "settled understanding" that 
the Delaney clause was intended to 
permit no risk of human cancer 
from food additives. It is certainly 
debatable that everyone knowl- 
edgeable about the Delaney clause 
and its history believes that the pro- 
vision is literally absolute. It is not 
the rule in any event that a law 
widely understood to have particu- 
lar meaning can never be further 
interpreted administratively, and 
the courts have held that changing 
circumstances (e.g., the develop- 
ment of new knowledge) since en- 
actment may be taken into account. 
The article gives several examples 
of interpretations that represented 
departures from what had been the 
"settled understanding," but Mr. 
Cooper apparently views them as 
part of the "rational elaboration" of 
policy. 

Should we have awaited ex- 
press authorization from Congress? 
Although it may be most clear cut 
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and inarguable to insist on specific 
legislative action to codify an agen- 
cy's interpretation of any statute, 
the potential of getting the law 
amended should not be a justifica- 
tion for inaction in the face of prob- 
lems that must be addressed. I am 
persuaded that the de minimis inter- 
pretation is a rational approach to 
applying the Delaney clause in 
modern circumstances consistent 
with the latest scientific knowledge. 
Adopting a de minimis interpreta- 
tion will permit FDA to reach sensi- 
ble results that take into account 
the paramount concern for protect- 
ing the public against the risk of 
cancer. Certainly it will not expose 
the public to greater risk than did 
the other decisions described in 
Mr. Cooper's article. 

There are no losers when a fed- 
eral agency acts sensibly, based on 
the relevant science and in light of 
established judicial precedent. 

Frank E. Young, M.D., Ph.D. 
Commissioner 

Food and Drug Administration 
Washington, D.C. 

Keelhaul the Pirates 

TO THE EDITOR: 

As one would expect from some- 
thing written by Richard A. Epstein 
and published in Regulation, much 
of "The Pirates of Pennzoil" is both 
thoughtful and lively. Professor Ep- 
stein is quite correct that it is ab- 
surd to award Pennzoil $10.5 bil- 
lion for losing the opportunity to 
acquire Getty for approximately 
$3.8 billion, especially when 
Pennzoil valued it at less than $4.3 
billion. (That is the price paid by 
Texaco for the three-sevenths of 
Getty that Pennzoil wished to ac- 
quire-a price Pennzoil declined to 
match). 

As Professor Epstein recog- 
nizes, Pennzoil at most might claim 
the difference between its alleged 
contract price and the market price 
(about $500 million); this point was 
recently urged upon the Texas 
courts by the attorney general of 
New York, the state whose law gov- 
erns the dispute, in an amicus Cu- 
riae brief urging reversal of the trial 
court's judgment. 

Professor Epstein is also cor- 
rect that so many important unre- 
solved issues remained to be nego- 
tiated between Getty and Pennzoil 
(and were never agreed upon) that 
whatever tentative agreement they 

had when Texaco's higher bid was 
made, did not amount to a contract. 
New York law is particularly strict 
on this point as the attorney general 
of New York has emphasized to the 
Texas appellate court (after the ver- 
dict and after the Epstein article). 

It is also worth emphasizing 
that both Getty and Pennzoil de- 
scribed their deal as merely an 
"agreement in principle"-lan- 
guage that is well understood to 
mean something less than a con- 
tract. And that language was not in- 
advertently chosen. The press rela- 
tions representatives used the term 
"agreement" in their first draft; the 
lawyers changed it to "agreement 
in principle" in an obvious effort to 
distinguish clearly between a con- 
tract and an "agreement in princi- 
ple" under New York law. 

Pennzoil argued to the jury that 
a January 2, 1984 "Memorandum 
of Agreement" was evidence of a 
contract. However: 

(a) The memorandum was ex- 
pressly not effective until signed on 
behalf of the Getty Oil Company- 
and it was never signed; 

(b) even after January 2, 1984, 
Pennzoil and Getty continued to re- 
fer to their deal as merely an 
"agreement in principle"; 

(c) the Memorandum left many 
matters to be negotiated, matters 
on which the parties never agreed 
(in fact, Pennzoil's own trial coun- 
sel advised the trial judge that "we 
were continuing to negotiate when 
suddenly the rug was pulled"); 

(d) even if the Memorandum 
had been intended to be binding, it 
would have violated SEC Rule lOb- 
3, which prohibits a tender offeror 
from entering into private agree- 
ments during a tender offer, and 
hence would have been unenforce- 
able (New York law adapts the view 
suggested by Professor Epstein that 
only an enforceable contract can 
support an action for inducement 
of breach of contract). 

How did a jury ever manage on 
these facts to find a valid contract? 
The surprising answer is that the 
jury did not-and, even more sur- 
prisingly, was not even asked to 
make such a finding. 

Although the existence of a 
valid contract is a requirement of 
Pennzoil's claim under New York 
law, the charge to the jury omitted 
any mention of the word "con- 
tract." Instead, over Texaco's re- 
peated objections, the jury was 
merely asked about the existence of 
an "agreement"-language par- 

ticularly confusing since all parties 
described the deal as an "agree- 
ment in principle" and the issue 
was whether that "agreement" con- 
stituted a "contract." As was to be 
expected, Pennzoil's counsel made 
the most of this confusion in his 
closing argument to the jury: 

And, for Mr. Miller 
[Texaco counsel] to stand 
here and attempt to change 
the Court's charge, the word- 
ing in it, by inserting things 
that he likes, is typical. 

It's what they've done 
from the beginning of this 
case. 

Judge Casseb is one of 
the most honored and bril- 
liant judges in America. 

If he had wanted to say to 
you, "Contract," he would 
have said it. 

Perhaps even more striking 
was the way that the trial court in- 
structed the jury on how it should 
decide whether Texaco knew of the 
existence of the alleged Pennzoil 
agreement (a second essential re- 
quirement of Pennzoil's claim). As 
the New York Attorney General has 
emphasized, New York law is clear 
that a plaintiff claiming induce- 
ment of contract must prove that 
the defendant actually knew a valid 
contract existed; it is not enough 
under New York law that a defen- 
dant should have known a contract 
existed. The trial court not only re- 
fused to permit Texaco to introduce 
testimony that its lawyers advised it 
that no contract existed, but also 
told the jury, in instructions written 
by Pennzoil, that it would be suffi- 
cient to establish liability if Texaco 
had failed to investigate further as 
to whether a contract existed. The 
barring of such testimony and the 
giving of such instructions are flatly 
contrary to New York law. 

It was perhaps inevitable that a 
jury deprived of critical testimony 
and instructed the way it was would 
return the verdict it did. Presum- 
ably those errors will, on appeal, re- 
sult in a new trial. 

In the meantime the damage is 
severe and continuing-to Texaco, 
which must operate under a cloud 
of uncertainty; to the State of New 
York, whose law has been mangled; 
to companies attempting to enter 
into contracts in New York, who 
can no longer depend on what the 
law is; to Texas, which is already 
seeing companies reluctant to sub- 
ject themselves to the jurisdiction 
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of Texas courts; to public share- 
holders who receive less than full 
value for their shares because com- 
petitive bidding is chilled; and to 
the national economy, which may 
be deprived of the efficient, com- 
petitive market for the sale of com- 
panies which federal laws seek to 
ensure and which the Pennzoil 
judgment surely inhibits. 

It is a fair test of our legal sys- 
tem how well we avoid such disas- 
ters-and how quickly we correct 
them when they occur. 

David Boies, Esq. 
Cravath, Swaine & Moore 

New York City 

Editor's Note: Mr. Boies is lead 
counsel to Texaco in its litigation 
with Pennzoil. 

"How IBM Raised Prices" 

TO THE EDITOR: 

In the September/October 1985 is- 
sue of Regulation, David Levy and 
Steve Welzer hypothesize that the 
pendency of United States v. IBM 
caused IBM to charge higher 
prices. They present data which 
suggests that IBM charged a price 
premium in 1967 and 1971, but of- 
fered a 20-percent discount over 
other mainframe sellers in 1981-83. 
They also summarize data to sug- 
gest that the only period from 1961 
to the present when IBM gained 
market share was from 1979-83. 
They conclude that IBM started its 
aggressive pricing policy in 1979-80 
when it could predict that a favor- 
able outcome to United States v. 
IBM was likely. Unfortunately, their 
interesting conjecture is inconsis- 
tent with several important facts. 

First, during the pendency of 
the Justice Department suit, IBM 
developed and implemented its 
SMASH program intended to 
change the plug-compatible manu- 
facturers into "dying companies." 
This program spawned four major 
private antitrust actions and was 
challenged by the Justice Depart- 
ment in an amendment to its origi- 
nal complaint. Such conduct ap- 
pears inconsistent with the 
hypothesis that IBM was restraining 
its competitive behavior during 
United States v. IBM. 

Second, the 1979-80 time pe- 
riod is simply too early for IBM to 
have predicted a favorable outcome 

to the Justice Department suit or 
the two private suits which were 
still pending at that time. As late as 
December 1, 1980, Legal Times of 
Washington reported on the Justice 
Department transition team report 
and noted that no change was ex- 
pected in antitrust enforcement. In- 
deed, United States v. IBM had sur- 
vived both the Nixon and Ford 
administrations. William Baxter's 
nomination for assistant attorney 
general for antitrust was not an- 
nounced until February 1981. 
While IBM received a favorable de- 
cision in the Memorex case in 1980, 
certiorari was not denied until 
1981. The trial court in 
Transamerica found for IBM in 
1979, but the decision was appealed 
and not resolved by the Ninth Cir- 
cuit until 1983. 

Third, Levy and Welzer present 
no evidence of pricing prior to 
1967 when the Justice Department 
began its investigation. Their data 
does indicate that IBM's market 
share was declining since 1961, the 
earliest point for which they 
present data. Gerald W. Brock in 
The Computer Industry (1975), 
presents data to support his hypoth- 
esis that even before the Justice De- 
partment suit, IBM was following a 
dynamic limit pricing strategy. It 
was deliberately sacrificing market 
share for the high profits that high 
prices would bring. Without careful 
analysis of IBM's pricing strategies 
prior to the initiation of the Justice 
investigation, it is premature for 
Levy and Welzer to conclude that 
the suit caused IBM to raise its 
prices. 

Finally, an article in the June 
13, 1983 issue of Fortune suggests 
another explanation. In 1977, IBM 
failed to develop its Future System 
and as an alternative cut prices on 
two models of its aging 370 system 
by a third. This strategy sold many 
more machines than expected. In 
1979, IBM used a low price strategy 
to market its new 4300 system and 
could not keep up with demand. 

Thus it appears that in 1979, 
IBM changed from a high-price 
strategy to a low-price/higher-vol- 
ume strategy. Such a change in 
strategy is consistent with business 
strategy literature which suggests 
that the latter strategy is more ap- 
propriate for a maturing market. 
IBM appears to have modified its 
previously long-standing strategy 
without regard for possible anti- 
trust consequences because it 
could not have predicted in 1979 

that its antitrust problems were 
over. 

Ross Petty 
Kennedy School of Government 

Harvard University 
Cambridge, Massachusetts 

Levy and Welzer Respond 

TO THE EDITOR: 

Petty makes four points which he 
claims are inconsistent with the hy- 
pothesis that the IBM suit caused an 
increase in mainframe prices. He 
agrees that IBM has been discount- 
ing prices recently, but offers an al- 
ternative explanation. While it is 
difficult to establish causality in an 
industry as subject to change as the 
computer industry, Petty's observa- 
tions are not convincing when 
viewed from the perspective of 
long-term trends. 

Public 
Ownership 

vs. 
energy. 

K 

Conservation 

Two points should be noted 
with respect to Petty's first point re- 
garding the so-called SMASH pro- 
gram. It involved selective policies 
that were aimed at the plug-com- 
patible manufacturers and does not 
negate the evidence and observa- 
tion by industry observers that 
IBM's overall policy in the late 
1960s and early 1970s was to main- 
tain a price umbrella. Second, this 
program was precipitated by the 
tremendous and to some extent un- 
expected loss in share of market to 
plug-compatible firms. (They were 
charging upwards of a 10 percent 
discount relative to IBM and losses 
of up to 60 percent of share of mar- 
ket in certain peripherals were pre- 

(Continues on page 56) 
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der incumbent management, despite the glaring 
spotlight of media attention and intense study by 
armies of professional analysts that normally ac- 
company control contests. This evidence makes 
students of takeover activity skeptical, and right- 
fully so, of the myopia theory which rests so sin- 
gularly on the assumption that takeover targets 
are undervalued by the stock market. 

While we believe that the data support the 
economic theory of takeovers, showing them to 
be caused primarily by competition encouraging 
more efficient use of assets, we would add a cau- 
tion. This theory suggests only that takeovers oc- 
cur due to potential gains from recombination 
or redeployment of corporate assets; it does not 
directly imply anything about the competence or 
motivations of target management. We would 
thus stress, once again, that those subscribing to 
this view do not necessarily believe that all hos- 
tile takeovers are caused by inefficient target 
managements or that takeover defenses by target 
managements are usually bad for target share- 
holders. To the contrary, managers may be doing 
a good job of managing a target firm, yet be sub- 
ject to a takeover bid because the bidder can re- 
alize special synergies from the asset combina- 
tion. Similarly, target managements may 
undertake defensive measures not to preserve 

Letters 
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dicted by IBM, see Fisher, Mancke 
and McKie, IBM and the Data Pro- 
cessing Industry, 1983, chapter 10). 
To suggest that IBM generally 
raised prices does not necessarily 
mean that it was going to sit idly 
when faced with a major threat in a 
particular segment of the market. It 
is important to examine long-term 
trends in share of market rather 
than isolated incidents. The fact is 
that efficient plug-compatible com- 
panies such as Storage Technology 
survived and prospered during the 
1970s. 

In response to Petty's second 
point, there are strong reasons to 
believe that IBM began to feel con- 
fident of its future antitrust pros- 
pects as early as 1976. The Appeals 
Court decided the important Telex 
case in favor of IBM in 1975 and 
the District Court judge dismissed 
the Calcomp case in 1977 without 
even a hearing. Although several 

their jobs, but in order to generate higher premi- 
ums for shareholders. It is unfortunate that the 
economic view of takeovers, which is inherently 
a synergistic view, has come to be equated with 
an implicit criticism of target management. En- 
trenched management is only one of many possi- 
ble reasons that bidders may perceive substantial 
gains from takeover activity. 
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suits were still outstanding in 1979, 
IBM was not to lose any. Further- 
more, by the late 1970s, many of 
the issues in the original complaint, 
such as IBM's practice of bundling, 
were moot. Also, the market had ex- 
panded substantially to include sub- 
stitutes such as the plug-compatible 
machines and superminicomput- 
ers, and the political climate to- 
ward antitrust had changed consid- 
erably with the Burger Court and a 
perceived threat of foreign compe- 
tition. 

In response to Petty's third 
point, we do not deny that IBM lost 
share of market in the early 1960s, 
but that is not inconsistent with our 
hypothesis. This loss in share of 
market is consistent with a number 
of hypotheses, including the pos- 
sibility that IBM was restrained by 
the threat of antitrust in the early 
1960s. (Remember its earlier his- 
tory with antitrust.) However, the 
crucial points to note are the glar- 
ing increase in the rate at which 
IBM's share of the market fell start- 

ing about 1968 when the suit was 
initiated, and the dramatic reversal 
in trend in the late 1970s once IBM 
expected a favorable end to the suit. 

Finally, the low price/higher 
volume trend noted by Petty is not 
inconsistent with our hypothesis 
that this business strategy is appro- 
priate for a maturing market. But, 
what does he mean by a mature 
market? The mainframe market has 
been experiencing rapid growth in 
the 1980s, especially at the upper 
end, where industry observers have 
noted that IBM has been particu- 
larly aggressive in their pricing and 
introduction of new machines. Fur- 
thermore, their aggressive ap- 
proach to the emergent microcom- 
puter market and the relatively 
young minicomputer market of the 
1980s contrasts with their late and 
slow entrance into the early mini- 
computer market of the 1970s. 

David Levy 
Steve Welzer 

Rutgers University 
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