General
Discussion

Tuaomas Hoekins: If I have prop-
erly caught the gist of the subtle
comments made by the presenters
this afternoon, there's some room
for improvement in the Reagan ad-
ministration’s performance on reg-
ulation. [Laughter.] Actually, I won-
der how any administration’s regu-
latory program could possibly look
good if measured by the ambitious
standards implicit in most of those
comments. But I'll let that ques-
tion pass.

We in the administration faced
at the outset, and still do face, three
different kinds of regulatory prob-
lems—the very rapid and substan-
tial flow of new regulations, the
large stock of existing regulations,
and the need to revise existing
statutes. Our view was that we
couldn’'t do everything at once. If
we tried to focus equally on all
three problems, while at the same
time making a major push in the
Congress for fiscal and monetary
reforms, we might not accomplish
any of the objectives that we had in
mind. Thus our emphasis so far has
been on trying to bring greater con-
trol to the flow of new regulations.
And here, I think, a credible record
is being racked up.

RoBert CrRANDALL: I don’t think the
record is that good. Granted that
the administration couldn’t do
everything at once—and, in particu-
lar, couldn’t possibly try to throw
legislative proposals all over Capitol
Hill in its first year when it had
other priorities. But I get the feel-
ing that, as Nino Scalia has said on
a couple of occasions, the regula-
tory reform movement is somehow
losing momentum and that it's end-
ing up as a kind of Henry George
Society—meeting once a year to
dream about what might have been.
The impetus is being lost.

And I wonder whether the cor-
rect explanation is simply that other

matters have taken over the na-
tional agenda, with Haig and Wein-
berger talking about firing nuclear
warning shots over Europe and
other exciting things. Or is the ex-
planation that a Republican admin-
istration is simply incapable of put-
ting together a political coalition to
deregulate—since many of its con-
stituents had a great deal to say
about how existing regulation was
engineered in the first place. Or am
1 being too pessimistic? Could it be
that we are only seeing a calm be-
fore a storm of innovative ideas
blows in from OSHA and else-
where?

Jim Tozzi: When evaluating the ad-
ministration’s record, I think it is
necessary to divide the analysis be-
tween independent and executive
branch agencies. We have heard
seven presentations today, four on
independent agencies and three on
executive branch agencies. Two of
the latter three were, if not positive,
at least neutral. But all of the pres-
entations on the independents were
negative. I think much of the ex-
planation for the difference lies in
the differing degree of presidential
control.

With respect to the independ-
ents, the President certainly has the
authority to appoint. He also has
budget clearance authority—which
in the past wasn't terribly effective
but now is somewhat more so, be-
cause of the national priority on
reducing federal expenditures. But
the White House just does not have
the day-to-day contact with inde-
pendent agencies that it has with
executive branch agencies. And how-
ever well intentioned any adminis-
tration’s appointee to an independ-
ent agency may be, when you have
a mere handful of appointees super-
vising an agency of 2,000 or 3,000
people—many of whose actions
have to be substantiated by studies

and justified on a record—those few
appointees simply cannot move
policy and programs as fast as is
possible in those agencies where the
leadership can draw on all the sup-
portive resources of the executive
branch.

You may say that the executive
branch agencies haven’'t moved as
fast as they should either. That may
be true. But they’ve done a great
deal better.

Professor Scalia raised the
question of structural changes. One
of the changes being considered in
the regulatory reform bill is wheth-
er the independents should be sub-
jected to the executive order and to
the type of centralized oversight
that it establishes for executive
branch agencies. If that provision
survives—and it may not—it would
help a great deal.

Grorce Eaps: With all due respect,
Jim, T just can’t accept your argu-
ment. Lots and lots of people
told Reagan administration officials
what would happen if they named
Reese Taylor to the ICC chairman-
ship. He isn't a regulatory reformer
who has been captured by the exist-
ing ICC bureaucracy and then
moved backwards. In Taylor, the
administration got what it knew it
was going to get.

I think more of the problem-—
and this bears on Bob Crandall’s
point—is that the administration is
at war with itself. There are people
in it who believe that better analy-
sis and better attention to costs and
benefits will produce better results.
But there are a lot of other people
who believe that regulation is in-
herently evil and that it doesn't
really matter whom you appoint or
how you instruct them. Regulations
are going to mess things up so we
might as well use regulatory ap-
pointments to pay off some political
debts.

One major difference between
this administration and the Carter
administration, in my view, is the
amount of attention given at high
levels to the quality of regulatory
appointments. You may not have
liked many of the regulatory deci-
sions that came out under Carter,
but of the last three administra-
tions, his was the one that gave the
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most thought to whom to appoint
and what they would be likely to
do to get things moving. That is
particularly the case for the inde-
pendent agencies.

HeENRY GELLER: Let me agree with
George. If you're an administration
that has a genuine deregulation
program for an agency-—which you
want for all its beneficial effects on
the market, the economy, inflation
—you appoint a Fred Kahn and you
get deregulation. But if you really
don’t give a damn how it comes out,
then you use the agency as a dump-
ing ground for political appointees
and you get industry capture and
so forth. In short, I think the
administration has to bear respon-
sibility for everything that happens
at those independent regulatory
agencies.

Mr. Tozzi: I most certainly am not
suggesting that we're not responsi-
ble for the appointees. But let’s look
at how those appointees function.
Let’s say that an assistant secretary
who runs a program in an executive
agency starts to act in a way that’s
not consistent with White House
policies. Because of his agency’s
day-to-day working relationship
with OMB, that assistant secretary
often sees someone in the executive
offices of the President—if not for
budget, then for legislative clear-
ance or other reasons. He and his
aides are not on an island. They
have a direct daily working relation-
ship with executive office personnel,
which enables them to understand
—and capture the spirit of—admin-
istration policy.

With independent agencies, we
don’t tend to have that kind of
transaction process, that day-to-day
dialogue. And the pedagogical value
of that process is enormous.

Mr. Gerrer: I don’t think you ap-
preciate how much a chairman con-
trols independent agencies like the
FCC. When he takes office, he sets
the whole tone. He picks the chief
staffers. And I agree with you that
the day-to-day contacts are impor-
tant—but their day-to-day contacts
are with him. Believe me, an agency
will implement a given philosophy
if its chairman believes in that phi-

losophy—because the chairman is
the agency.

Mg. Tozzx: The chairman most cer-
tainly has some impact. But take
the FCC. It's a collegial body. Its
staff investigates a matter and
makes findings before the matter
ever gets to the chairman. There's a
whole paper trail that’s completed
before the chairman is involved. So
while the chairman is certainly im-
portant, his impact is not compar-
able to that of a cabinet secretary,
who has full control of an agency.

Mr. GEeLLER: The impact is enor-
mous. The new chairman of the FCC
has just appointed a chief of the
Common Carrier Bureau, a chief of
the Broadcast Bureau, and on down
the list. And when he puts them in,
he says, “Here’s what I want you to
do”—and they do it.

AvFrED KAHN: Jim, I just can’t let
you get away with it. Carter’s ad-
ministration put Darius Gaskins,
Marcus Alexis, and Tad Trantum on
the ICC. That'’s all it had to do to
get regulatory reform in surface
transportation.

AntoNIN Scapia: I also want to re-
spond to Jim Tozzi's points. There
is an explanation other than isola-
tion from OMB for the relative de-
regulatory lethargy of the independ-
ent agencies in the present admin-
istration. It has to do with a divi-
sion within the ranks of the admin-
istration’s regulatory reformers—
though not, in my opinion, the split
which George Eads suggests be-
tween a “regulation-should-be-effici-
ent” group on the one hand and a
“regulation-is-inherently-evil” group
on the other.

I see the division this way:
One group consists of what you
might call “principled deregulators”
—the Chris DeMuths and Jim Tozzis
who want market-based solutions,
cost-benefit analysis, elimination of
entry and exit barriers, and so forth.
Then there’s another regulatory re-
form group, forming a much older
part of the traditional Republican
constituency. It consists of the busi-
ness interests, large and small—peo-
ple who haven'’t given any systemat-
ic thought to regulation in general,
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but know that in the past few years
things have gotten out of hand. And
the respects in which it has gotten
out of hand have nothing to do with
the old “economic” regulation—the
entry barriers and anticompetitive
restraints directed by the ICC, the
banking agencies, and so forth. To-
wards those aspects of regulation
this business-oriented group is at
least indifferent, and perhaps even
well disposed. When they talk about
deregulation, they're talking about
the health and safety regulation
that has burst forth in the past
decade—the National Environmen-
tal Policy Act, the Occupational
Safety and Health Act, the Consum-
er Product Safety Act, and so forth. "

There is, by the way, a similar
split within the regulatory reform
ranks in the Democratic party.
There also the “principled deregu-
lators” are represented (George
Eads and Fred Kahn surely quali-
fy). But their colleagues in reform
are almost the opposite of the sec-
ond Republican group—the general-
ly anti-business, no-growth, “con-
sumerist” forces typified by Ralph
Nader. These people can see quite
clearly the inefliciencies of the old
economic regulation (or at least
many of them), but are generally
well disposed towards health and
safety regulation.

1 would not go so far as to say
that the ‘‘principled deregulators”
in either party are unable to make
any progress on their own, but they
can move much more rapidly in the
particular areas favored by their
respective allies. So one would ex-
pect the Democrats to make their
best progress at deregulation in cer-
tain economic fields, and the Repub-
licans in the areas of health and
safety.

All this is relevant to the per-
formance of independent regulatory
agencies as compared with that of
executive branch agencies in the
current administration for a simple
reason: It so happens that a dispro-
portionate amount of the old eco-
nomic regulation is administered by
the independents (ICC, FERC, SEC,
FCC, FHLBB, et cetera) while al-
most all of the health-and-safety
regulation is administered by exec-
utive branch agencies (OSHA, EPA,
Interior, NHTSA, et cetera). That,
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more than the lack of direct OMB
contacts with the independents, ac-
counts for the varying record to
date.

Jack MEYER: One test of Bob Cran-
dall’s hypothesis might come in the
trade area where, it seems to me,
there is a potentially direct conflict
between free market principles and
a pro-business posture. And I must
say that, despite some encouraging
general statements of principle
from the Reagan administration,
I’ve also heard some rather omi-
nous sounds concerning major sec-
tors of the economy, particularly
autos. It has been rumored, for ex-
ample, that if voluntary agreements
restricting auto imports are not con-
cluded, then maybe something like
the Danforth bill, S. 396—which
should be totally alien to this ad-
ministration’s priniciples because it
would impose quotas on Japanese
autos—might not be unacceptable.
What concerns me here is that
what’s pro-business is also pro-big
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labor, and that’s a pretty powerful
constituency. I think the proposed
trade restrictions will be a good test
of whether the administration that
purports to be concerned about the
worker earning $10-, $15-, or $20,000
will in fact sacrifice his interests to
subsidize those workers whose earn-
ings are $40,000 (when you add
wages and benefits together). I
think the jury is still out, but that’s
one area that concerns me.

Mr. Kaun: I have the same concern
—the protectionism of this adminis-
tration in the field of economic reg-
ulation. It illustrates the two souls
of the Republican party, in con-
trast with the millions that the Dem-
ocrats have. [Laughter.]

The best example that occurs to
me is the threat that Tom Moore
mentioned to the show-cause order
on IATA—that is, the CAB’s pro-
posal to withdraw antitrust exemp-
tion for U.S. airlines to negotiate
fares across the North Atlantic with
their foreign counterparts in IATA.

I think what’s going on is very sim-
ple. I can see it so clearly. The Reag-
an administration is terrified that
some U.S. passenger airline might
go bankrupt!

When I was offered the chair-
manship of the CAB back in 1977, 1
specifically asked, “What will hap-
pen if I introduce more competition
and Eastern Airlines goes bank-
rupt?” And 1 was absolutely as-
sured, in various ways, that if that
were necessary, it would be all
right. That was a price President
Carter was willing to pay.

What threatens . to resurrect
IATA right now—and I see it so
clearly—is the White House staffers’
problem of how to respond to the
carriers who come in and say,
“You've got to do something. You've
got to let us get together and raise
rates, because we're losing money.”
Now I would have advised those
staffers to say to the carriers,
“You've lost $200 million, and Inter-
national Harvester has Jost $635 mil-
lion. Are we supposed to cartelize

“IPs not for us. IP’s for our corporation.”
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farm implements too?” But the fact
is, no matter how many times you
give that advice, they come right
back and ask the same question:
“Yes, but what are we going to tell
them?”

MR. Cranpari: I wouldn’t be quite
as pessimistic about the administra-
tion's trade policy as Jack Meyer.
The problem is that the law, which
really ought to be changed, allows
private cartels—private interests—
to fire the first warning shot over
Europe and Japan by threatening to
file antidumping or subsidization
cases which paralyze trade, There's
very little the Reagan administra-
tion can do once this shot is fired.
It cannot say no to those pleas for
protection, because suits will then
be filed which will disrupt our for-
eign economic policy with our ma-
jor trading partners. As a result,
some accommodation has to be
reached, and this time, instead of
reaching it by changing tax policy
or making environmental conces-
sions to the steel industry, the ad-
ministration is going to have to
make a concession on trade policy
—by widening even further the gap
between the price of U.S. steel on
the one hand and European and
Japanese steel on the other. I'm
afraid we might get into the same
situation with automobiles,

I'd also like to ask whether any-
one has followed the log-rolling that
accompanied the initial successes
of the Reagan administration on tax
cuts, budget cuts, and AWACS. It
occurs to me, for example, that Sen-
ator Russell Long (Democrat, Lou-
isiana) was the last to declare him-
self on AWACS. As a result, I'm
watching the price of sugar care-
fully. Indeed, I'm wondering wheth-
er regulatory policy might be one of
the areas in which the administra-
tion has given it all away in order
to get what it wants. Perhaps we're
all sitting here this afternoon de-
bating something that—if the White
House is to stick to its word—it
simply can‘t buy back again.

AaroN Wiitpavsky: Of course, what
we are reminding ourselves of is
that conservatives are traditionally
organized in hierarchies, and they
believe in the concentration of priv-

ilege, if not in a faction of cousins,
as the British used to do it, then at
least in the major segments of la-
bor and industry. That is nothing
new.

But I believe the consequence
of this is really of enormous impor-
tance to the Reagan administration,
whereas it would not be to a Demo-
cratic administration. The reason is
that if the Reagan administration
shows that it does not believe in
capitalism, which is what the speak-
ers here have been suggesting in in-
numerable different ways all after-
noon, then how will it justify its
other programs? What conceivable
rationale will there be for cutting
out a whole variety of programs in
urban areas? Can the White House
say that the president of U.S. Steel
should be subsidized to a salary of
several hundred thousand dollars a
year because he is more deserving
than the poor? What claim do the
people who are being subsidized
through regulation conceivably have
for public sympathy compared to
those whose welfare benefits are be-
ing cut?

The rationale can only be that
if one follows a capitalist mode of
organization, everybody will be bet-
ter off, even in the medium run. But
if this administration shows favori-
tism toward industry in this way—
on the theory that, “Well, we've
made a special arrangement for the
Teamsters and that’s all right be-
cause vou don't have to have the
same arrangements for everybody”
—it will cut the heart out of the ra-
tionale for its overall program.

How will the White House take
on the entitlements? On what
grounds will it defend the cuts that
have to be made? The elderly, for
example, have to be told—as gently
as possible—that they can’t contin-
ue to receive the same rate of social
security increase that they have had
in recent years. In order to do that,
we have to go to them, if not with
impeccably clean hands, at least
with the willingness to say that if
the head of U.S. Steel persists in
holding out the tin cup, he won't get
any more than anybody else on wel-
fare. Otherwise, the Republican
party will find itself in a lot deeper
trouble than a few unfortunate ap-
pointments suggest. ]

40 AEIJOURNAL ON GOVERNMENT AND SOCIETY

ALFRED KAHNMN s
! Tharne professor of economics at
o Comelf University and spedial con-
©suftant to NERA.

. About the

| Participants

i FLIZABETH BAILEY is vice chairman
of the Civil Aeronautics Board.

" ROBERT W. CRANDALL is senior fal-
_low at the Brookings Institaution.

‘E GEQRGE EADS is professor, School of

Public Affairs, University of Marvland,

¢ and consultant to the Rand Corpora-

tion.

. HENRY GELLER is director of Duke
© University’s Washington Center for
: Public Policy Research.

ERNEST GELLMORN is T. Munford

_ Boyd professor of law at the Univer-
Psity of Virginia.

THOMAS HOPKINS is deputy ad-

. winistrator for regulatory and statisti-
i cal analysis, OMB,

Robert

© AMMARVIN KOSTERS is resident schofar |
i at AEf and director of its Center for
© the Study of Government Regulation.

. JACK MEYER is resident fellow at AEL
¢ and director of its Center for Health
© Policy Research

THOMAS G, MOORE is senior fellow

ot the Hoover iastitution and director |
Cof its Domestic Studies Program.

BERT REIN s 3 partner at the law firm

of Kitkland and Eilis

§ANTONIN SCALIA, editor of Regula-
¢ tion, s professor af law at the Uni-
¢ vessity of Chicago.

: KENNETH SCOTT is professor of law

at Slanford University.

C M TOZZY is deputy administator.
¢ Office of tnformation and Regulatory
! Afairs, OMB.

W. KIP VISCUSH is director of Duke
i University's Center jor the Study of
" Business Regulation.

| AARON WILDAVSKY 15 professor of
i political science, University of Cafi-
i fornia at Berkeley.

BRUCE YANDLE is professor of eco-
i nomics, Clemson Univessity.

abius




