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| N DEFENSE OF THE EXCLUSI ONARY RULE

by Tinothy Lynch

Executive Summary

The Fourth Amendnent to the U. S. Constitution protects
Anmeri cans agai nst unreasonabl e searches and sei zures by gov-
ernnment officials. Like other guarantees in the Bill of
Ri ghts, however, the Fourth Amendnent cannot enforce itself.

Much of the nodern debate about the enforcenent of the
Fourth Anmendnment has focused on the wi sdom of and consti -
tutional necessity for the so-called exclusionary rule,
under which evidence obtained in violation of the Fourth
Amendnent is ordinarily inadm ssible in a crimnal trial.
Conservatives often oppose the rule as not grounded in the
Constitution, not a deterrent to police m sconduct, and not
hel pful in the search for truth. Abolishing the excl usion-
ary rule has been a high priority for conservatives for nore
than 30 years. Wen Republicans gained control of Congress
in 1995, they imediately set their sights on the exclusion-
ary rule. Although that "reforni effort did not succeed, it
is likely that simlar efforts may resurface.

The drive to abolish the exclusionary rule is fundanmen-
tally m sguided, on constitutional grounds, for the rule can
and should be justified on separation-of-powers principles,
whi ch conservatives generally support. \Wen agents of the
executive branch (the police) disregard the terns of search
warrants, or attenpt to bypass the warrant-issuing process
al together, the judicial branch can and shoul d respond by
"checki ng" such m sbehavior. The nobst opportune tinme to
check such unconstitutional behavior is when prosecutors
attenpt to introduce illegally seized evidence in court.
Because the exclusionary rule is the only effective tool the
judiciary has for preserving the integrity of its warrant-
issuing authority, any legislative attenpt to abrogate the
rul e should be declared null and void by the Suprene Court.

Timothy Lynch is associate director of the Cato Institute's
Center for Constitutional Studies.
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| nt roducti on and Backgr ound

The Fourth Anendnent to the U.S. Constitution reads:

The right of the people to be secure in their
persons, houses, papers, and effects, against

unr easonabl e searches and sei zures, shall not be
viol ated, and no Warrants shall issue, but upon
probabl e cause, supported by QGath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be

sei zed.
Li ke the other anendnents that constitute the Bill of
Rights, the Fourth Amendnment was witten and ratified to
protect the citizenry agai nst overweeni ng governnment. But

none of those anmendnents is self-enforcing. Mich of the
noder n debate surroundi ng enforcenent of the Fourth Anend-
ment has focused on the so-called exclusionary rule--on
whether it is wse or constitutionally necessary. Under
that rule, evidence obtained in violation of the Fourth
Amendnent is ordinarily inadmssible in a crimnal trial.

A sinple exanple will illustrate how the excl usionary
rule can affect a crimnal investigation. [If a policeman
got a tip that a local cab driver, Tom Smth, was
nmoonl i ghting as a cat burglar, the officer mght |aunch an
i nvestigation and search for evidence that would enable
himto arrest and prosecute Smth. But if the policeman
decided that the fastest way to find evidence was to break
into Smth's hone without a search warrant, his effort
woul d be for naught. Even if the police officer discov-
ered seven stolen TV sets in Smth's living room the case
woul d al nost certainly be thrown out of court--at | east
under current law. It would be thrown out because Smth's
attorney could have the trial judge bar the adm ssion of
the stol en goods as evidence since it was obtained through
an illegal search. And without that illegally obtained
evi dence, the district attorney would probably be unable
to successfully prosecute a case of theft.

The exclusionary rule is very controversial.
Conservatives often oppose the rule as not grounded in the
Constitution, not a deterrent to police m sconduct, and
not helpful in the search for truth in crimnal proceed-
ings. They believe there are nore sensible ways to handl e
abuses by | aw enforcenent personnel. Liberals, on the
ot her hand, have generally defended the exclusionary rule,
both as an appropriate judicial renmedy for Fourth
Amendnent vi ol ati ons and because the rule can operate to
deter police msconduct. This study will conclude that
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the exclusionary rule is fundanentally sound, but for
sonmewhat different reasons than |iberal |egal scholars typ-
ically offer.

Before addressing the constitutional nerits of the
exclusionary rule, however, it is inportant to enphasize
that the Fourth Amendnment was designed to shield the citi-
zenry from unbridled police power. No power of govern-
ment, short of arrest and incarceration, has such a direct
inpact on the life, liberty, and property of individual
citizens. As Fourth Anendnent schol ar John Wesl ey Hal
Jr. observes,

The raw power held by a police officer con-
ducting a search is enornous. An officer w eld-
ing a search warrant has the authority of law to
forcibly enter one's hone and search for evi-
dence. The officer can enter at night and wake
you from your sleep, roust you from bed, rumrage
in your drawers and papers, and upend your
entire honme. Even though the particularity

cl ause of the warrant defines the scope of the
search, the search, as a practical matter, wll
be as intense as the officer chooses to nmake it.1

| ndeed, when the police cone to a house or business and
demand entrance, the individual citizen has only a nonment
to decide whether to risk violence by w thhol ding consent
or, alternatively, to yield to one or nore strangers. | f
police officers gain entrance and then abuse their search
authority--such as by using profanity in front of young
children, by pointing their weapons at nonthreatening occu-
pants, by damaging fam |y bel ongings, by detaining resi-
dents for inordinate periods of tinme, by spreading innuen-
do to neighbors or local news reporters, or by using
excessive force against the individual or his famly--the
i ndividual citizen can only stand by helplessly until such
time as the police decide to |leave. An aggrieved citizen
mght later hire a lawer and file a lawsuit, but his suc-
cess would be far fromcertain and it could take years to
secure any conpensation or vindication for such abuse.

~ Many citizens have lost their very lives during
police searches. Here are a few recent exanples of the
tragi c consequences of police searches:

e In 1995 sheriff's deputies in Beaver Dam W scon-
sin, burst into a trailer home to execute a search
warrant as part of a drug investigation. Monents
after the deputies entered the trailer, one of them
shot and killed 29-year-old Scott Bryant. Bryant,
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who was unarnmed and offered no resistance, died in
front of his eight-year-old son. A search of the
resi dence uncovered a few granms of narijuana.:?

* In 1994 a police SWAT team in Boston broke down an
apartnment door w thout warning and tackled an elderly
occupant. Wen the search did not turn up any drugs,
the police realized they had raided the wong hone.
The elderly man the police had tackled and handcuffed
turned out to be a retired mnister. The Reverend
Accel ynne WIllianms suffered a severe heart attack dur-
ing the search and died the sanme afternoon.?

e In 1992 California | aw enforcenment agents burst
into Donald Scott's Malibu ranch at an early norning
hour. Scott, who was in the process of getting
dressed, thought he was being burglarized so he went
to get his handgun. Wen he rushed into his |iving
room carrying his gun, he was shot dead by the
police. A subsequent inquiry into this incident by
the local district attorney found that drugs were
never |ocated on the ranch and that Scott was com

pl etely innocent.*

e In 1996 an lowa City patrol man's suspicions were
aroused when he noticed that the door to a business
firmwas ajar at mdnight. The patrol man thought a
burglary m ght be in progress so he requested a back-
up unit. \When another police unit arrived on the
scene, officers entered the business to investigate.
Monents after entering the building, a patrol man shot
and killed 31-year-old Eric Shaw. Shaw turned out to
be an artist who frequently worked on his scul ptures
at his father's business late in the eveni ng because
he ran his own small business during the day. Shaw
was unarned, offered no resistance, and had his
father's permission to work on the prem ses.®

G ven such chilling exanples--regrettably, only a
smal | sanpl e--fair-m nded people from across the political
spectrum should be able to agree that the Fourth
Amendnent ' s saf eguards agai nst unreasonabl e searches are as
i nportant today as they were 200 years ago.

At the sanme tinme, people of good wll nust also
recogni ze and acknow edge the exi stence of a reciprocal
danger. The life, liberty, and property of ordinary
Anmericans are also threatened by crimnal predators who
rob, rape, and kill. MIlions of Anericans are victim zed
each year by violent crimnals. Police are expected to
track crimnals down quickly so they can be renoved from
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soci ety and punished. An inpatient public can sonetines
encourage | aw enforcenent officials to cut corners in
their quest to apprehend the guilty. After all, the
rationale runs, serious harm mght result if shortcuts are
not taken.

Thus, one of the great challenges of crine fighting
in a free society is to develop and maintain |egal proce-
dures that will make it possible to bring the guilty to
justice w thout subjecting citizens to unreasonabl e search-
es, unfounded accusations, or even death. In facing that
chal | enge, Anericans nust resolve many difficult issues
that plague our crimnal justice system This study wll
focus on one such issue--the constitutionality of the
excl usionary rule.

The study w il show that the exclusionary rule can be
justified by separation-of-powers principles. Wen agents
of the executive branch (the police) disregard the terns
of search warrants, or attenpt to bypass the warrant-issu-
ing process altogether, the judicial branch can respond by
"checki ng" that m sbehavior when it is able to do so. As
it happens, the nobst opportune tine to check such
unconstitutional behavior is when executive branch | awers
(prosecutors) attenpt to introduce illegally seized evi-
dence in court. Because the exclusionary rule is the only
effective tool the judiciary has for preserving the
integrity of its warrant-issuing process, any legislative
attenpt to abrogate the rule should be declared null and
void by the Suprene Court.

First Principles: The Separation-of-Powers Doctrine

Bef ore exam ning the constitutional nerits of the
exclusionary rule in detail, it wll be useful to begin
with first principles and then proceed, through deduction,
to the narrow question of whether the exclusionary rule
can be justified in crimnal proceedings.

It is no overstatenent to say that the centra
organi zing principle of the U S. Constitution, as distinct
fromits substantive principles, is the separation-of-pow
ers doctrine. Although the phrase "separation of powers"
does not appear in the constitutional text, no one can
deny that the Constitution is structured on that nmaxim
Article |I vests certain "legislative Powers" in Congress;
Article Il vests the "executive Power" in the president;
and Article Il vests the "judicial Power" in the Suprene
Court. As Justice Joseph Story observed,
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The first thing, that strikes us, upon the
slightest survey of the national Constitution,

is, that its structure contains a fundanental
separation of the three great departnents of gov-
ernnment, the |egislative, the executive, and the
judicial. The existence of all these departnents
has al ways been found indi spensable to due energy
and stability in a governnent. Their separation
has al ways been found equally indi spensable, for
the preservation of public liberty and private
rights. \Whenever they are all vested in one
person or body of nen, the governnment is in fact
a despotism by whatever nanme it nmay be call ed,
whet her a nonarchy, or an aristocracy, or a
denocracy.®

Because 200 years have passed since the ratification of
the Constitution, nodern-day Americans tend to forget that
the Constitution of 1787 represented a bold new experi nent
in political science. |In England, the balance of power
woul d shift back and forth between the king and
Parlianment. The judiciary was not known as a separate
power; it was in both theory and practice a part of the
executive.” While it is true that the Franers of the U. S.
Constitution incorporated those aspects of the British
Constitution that they deened worthwhile, the separation-
of -powers principle and an i ndependent judiciary were dis-
tinctively Anerican innovations.:?

To guard agai nst the danger of one branch's seizing
the powers and prerogatives of the others, the Franers
devi sed a sophisticated series of "checks and bal ances.”
Congress has the power to pass and repeal |aws, but the
presi dent can check those neasures by vetoing bills.
Congress can, in turn, override a veto if it can nuster a
two-thirds vote. The Supreme Court has the power of judi-
cial review, but the president has the power to nom nate
judges and justices and Congress can confirm or reject
executive nom nations. The House of Representatives has
the power to inpeach executive and judicial officers who
engage in msconduct, but the Senate tries all inpeach-
ments and the constitutional threshold for conviction is
hi gh--concurrence of two-thirds of the nenbers present.

By equi ppi ng each branch wth powers of self-defense, the
Franmers believed they could prevent the concentration of
governnmental power in any one branch.

The constitutional system of checks and bal ances al so
operates within the crimnal justice system At a genera
| evel, of course, the legislature passes crimnal |aws,

t he executive enforces the law, and the judiciary inter-
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prets and applies the law. Oten the relations anong the
three branches of governnent are cordial and they cooper-
ate with one another, but sonetinmes they clash. Under a
system of separate and coordi nate powers, however, each
branch is expected to remain within its sphere and to
respect the powers that the Constitution has assigned to
the other branches. Acrinonious disagreenents were expect-
ed, of course; encroachnment, on the other hand, was pro-
scri bed because the usurper would essentially be declaring
itself above the fundanental |aw of the Constitution

To illustrate the potentially disastrous consequences
of encroachnment or usurpation in crimnal cases, it wll
be useful to consider a few exanples in which one branch
of governnent blatantly disregards the separation-of-powers
principle. Police officers would be acting outside their
sphere, for exanple, if they were to execute prisoners on
the basis of their own assessnent of the evidence. Even
if California state authorities had acquired ironclad proof
that Charles Manson and his cohorts were killers, summary
executions woul d have been unconstitutional. The U S.
Constitution expects executive officers to present their
evidence in court and to respect judicial processes.

The | egi sl ature cannot bypass the judicial branch.
Any law that called for the inmediate arrest and execution
of certain citizens would be null and void because of the
Constitution's prohibition of bills of attainder and its
requi renment that citizens be given an opportunity to
defend thenselves.® Even if Congress had unani nously
passed a resolution declaring Julius and Ethel Rosenberg
guilty of espionage in 1950, the couple would still have
had the right to a trial by a jury in a court of |aw

The separation-of -powers doctrine also applies to the
judiciary. |If a judge were to order prosecutors to file
crimnal indictnments against certain citizens, for exanple,
he woul d be acting outside the judicial sphere. The power
to prosecute is an executive power that cannot be assuned
by any judge or judicial officer.?

Modern academ cs sonetines di sparage the Franers' idea
of checks and bal ances as a fornmula for "gridlock," but
such criticism m sses the point. The primary purpose of
the Constitution is to safeguard the freedom of the
Anerican people, not to facilitate governnent prograns or
operations. As Judge Frank Easterbrook has noted,
"Separation of powers--the inability of any one person or
branch to have its way--was thought to be an essenti al
conponent of a free Republic, not a hindrance to good gov-
ernment . "11
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Separation of Powers and the Fourth Anendnent

In his fanous treatise, Commentaries on the Constitu-
tion of the United States, Justice Story wote that the
provi sions of the Fourth Amendnent were "doubtl ess occa-
sioned by the strong sensibility excited, both in England
and Anerica, upon the subject of general warrants al nost
upon the eve of the American Revolution.” Story also re-
mar ked that the Fourth Amendnent is "little nore than the
affirmance of [the] great constitutional doctrine of the
common | aw. "12

At first blush, Story's statenents about the Fourth
Amendnent may seem i nconsistent and inplausible. After
all, why would the Anerican revolutionaries revolt against
Great Britain and its general warrants only to turn around
and incorporate English legal principles into their own
Bill of Rights? The answer to that question lies in the
di stinction between the common | aw (judge-nmade | aw) and
statutory law (legislative law). The early Anericans
admred the English comon |aw with respect to searches
and seizures, but they detested the statutory |aws of
Par | i anent - - preci sely because those legislative acts fl out-
ed comon-1|aw pri nci pl es.

Under the common | aw, the courts issued only special
warrants, which carefully circunscribed the power of Crown
officers. Parlianment, however, had the discretionary power
to authorize nonjudicial officials to issue the nuch de-
spi sed general warrant, which was notorious for its sweep-
ing and open-ended terns. Against that background,
Story's commentary on the Fourth Anendnment makes perfect
sense. The Fourth Anmendnent "constitutionalized" the com
nmon-1 aw principles of search and seizure so that Congress
could not dilute or distort those principles with the sim
pl e passage of a statute.

Executive Warrants, Miltiple Oficeholding, and
Wits of Assistance

During the 1730s the British governnent sought to
prevent the Anerican colonies from conducting business with
non- English industries. To enforce the trading restric-
tions, Parlianent authorized the issuance of general search
warrants that were called wits of assistance. Those
wits conferred broad discretionary powers on individual
officials to enter honmes and shops in search of contra-
band. Disruptions during the French and I ndian War pre-
vented the wits from being w dely used, but once that
conflict ended, British officials turned their attention to
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raising tax and tariff revenue in order to retire their
enornmous war debt. A general crackdown on snuggling soon
began. The colonists fiercely resisted the restrictions
on trade, the custom duties, and the capricious custons
officers who attenpted to enforce the British policy.

It is inportant to note that during this period the

separation-of-powers principle was still inchoate: it was
| argely an abstract idea, discussed in books and newspa-
pers. Still, certain Crown practices began to be judged

agai nst that fundanental principle--even if only in the
court of public opinion. Thus, when WIlliam Shirley, gov-
ernor of Massachusetts, began to issue "gubernatori al
search warrants"” to custons officers in the sumrer of
1753, he was forced to abandon the practice because of
public opposition.13 British officers had to resune the
practice of applying for warrants from the Superior Court.
Al though still structurally a part of the Crown, the
courts had adjudicative powers sufficiently distinct from
the Crown's executive powers to afford sone relief for the
col oni st s.

Anot her Crown practice that drew the ire of the colo-
nists was nultiple officeholding. It was not uncommon
during this period for governnent officials to hold sever-
al posts sinmultaneously. Thus, Thomas Hutchinson, a
prom nent defender of the wits of assistance, served as
t he Massachusetts Colony's |ieutenant governor; but as
presi dent of the colony's council, he was al so the highest
ranking legislator. To top it all off, Hutchinson was
al so appointed chief justice of the colony's highest
court. Hutchinson's accunulation of titles provoked w de-
spread ant agoni sm anong the people of Massachusetts. The
peopl e viewed him as a governnent |ackey who had no con-
cern for their liberty or well-being. Indeed, the
colonists cane to |l oathe Hutchinson and his titles, derid-
ing himas "Summa Potestatis,” the suprene power. 14

In 1761, after public resentnent of snooping custons
officials and their oppressive search tactics had reached
the boiling point, a group of Boston nerchants retained
attorney Janmes Ois to challenge the legality of the wits
of assistance. The case was closely watched. 1In fact,
Qis's forceful speech becane one of the nost fanpus | egal
argunents in the annals of Anerican |aw.

| wll to nmy dying day oppose with all the pow
ers and faculties God has given ne all such
instrunents of slavery, on the one hand, and
villainy, on the other, as this wit of assis-
tance is. It appears to ne the worst instrunment



Page 10

of arbitrary power, the nost destructive of

English liberty and the fundanental principles of

| aw, that was ever found in an English | anbook.
[T]he wit prayed for in this petition,

beiné general, is illegal. It is a power that
pl aces the liberty of every man in the hands of
every petty officer. . . . A mn's house is his

castle; and whilst he is quiet, he is as well
guarded as a prince in his castle. This wit,
if it should be declared legal, would totally
anni hilate this privilege. Custonmhouse officers
may enter our houses when they please; we are

commanded to permt their entry. . . . Bare sus-
picion without oath is sufficient. . . . Every
man pronpted by revenge, ill hunor, or wantonness

to inspect the inside of his neighbor's house
may get a wit of assistance.?®

Al t hough Chief Justice Hutchinson and his coll eagues
upheld the legality of the wits, Anerican historian
Al bert Bushnell Hart credits Ois's fiery speech as being
"the first in the chain of events which led directly and
irresistibly to revolution and independence. "1 John
Adans, who heard Otis's argunent, said that every man in
that crowded audi ence "appeared to ne to go away, as |
did, ready to take up arns against wits of assistance.
Then and there was the first scene of the first act of
opposition to the arbitrary clains of Geat Britain. Then
and there the child Independence was born. "17

Colonial Admiration for Lord Canden and the Commbn Law

The Anerican colonists were not the only ones strug-
gling against the general search warrant. English citi-
zens in London and el sewhere were al so battling against
the overbearing British Crown. One of the nobst noteworthy
| egal controversies in Geat Britain was Entick v.
Carrington (1765).18 That case began in Novenber 1762,
when the Earl of Halifax, the secretary of state, issued
an executive warrant to seize John Entick, as well as his
books and papers. Entick, a witer for an opposition
newspaper, was suspected of publishing seditious I|ibels.
"The officers executing the warrant ransacked Entick's hone
for four hours and carted away great quantities of books
and papers."19 After that search, Entick sued the Crown's
agents for trespass, and a jury ultimtely awarded hi m 300
pounds in danmages.

On appeal to the Court of Comon Pleas, the British
officials argued that their search warrant inmunized them
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fromtrespass lawsuits such as the one brought by Entick
The presiding judge, Lord Canden, found the warrant to
have no |egal validity whatsoever

|f this point should be decided in favour of the
jurisdiction, the secret cabinets and bureaus of
every subject in this kingdomw Il be thrown
open to the search and inspection of a nessen-
ger, whenever the secretary of state shall think
fit to charge, or even to suspect, a person to
be the author, printer, or publisher of a sedi-
tious libel. . . . This power, so clained by the
secretary of state, is not supported by one sin-
gle citation from any | aw book extant. . . . |
cannot be persuaded that such a power can be
justified by the common | aw. 20

As news of that ruling spread, Lord Canden was hail ed
on both sides of the Atlantic for his bold and cl ear-eyed
expression of the common |aw and the rights of Englishnen.
The judge was so revered in America that many towns and
cities were naned after him (e.g., Canden, New Jersey;
Canden, Mai ne; Canden, South Carolina).2l The Baltinore
Oioles' baseball stadiumis called Canden Yards, but few
sports fans know that the site on which the stadi um stands
was naned for the great English judge who stood for Iiber-
ty and agai nst tyranny.

There is an inportant footnote to the historic ruling
of Entick v. Carrington. Although Lord Canden decl ared
the executive warrant that had been issued by the secre-
tary of state to be null and void, he conceded that such a
warrant -i ssui ng procedure--however odious its tendencies--
could be authorized by an act of Parlianment. Parlianent
could, after all, override the conmmon |aw whenever it
wi shed. Entick prevailed in his case because Secretary of
State Halifax had sinply assuned the power to issue search
warrants w thout any prior authorization from Parlianent.
The concession noted by Lord Canden was acknow edged by
all to be a correct exposition of English law. But the
American patriots who were fighting against the wits of
assi stance viewed that concession with alarm it was a
danger ous | oophol e that could be exploited by Parlianent.

Americans "Constitutionalize" Conmmobn-Law Principles

When the Anerican revolutionaries sat down to draw up
their plans for a new governnment, they were keenly aware
of the shortcomngs of the British Constitution. \While
they clearly admred the protections of the conmon |aw,
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they also knew that Parlianent could easily sweep comon-
| aw principles aside--especially in the case of searches
and seizures. The lesson the Founders took to heart was
that the British Constitution was "only and what ever
Parlianment said it was."22

Thus, the Franers of the Anerican Constitution were
determ ned to devise a better way to secure their hard-won
liberties. Under the Anmerican Constitution, the powers of
t he governnent would be reduced to witing; they would be
enunerated and di vided anong three separate branches, and
the powers of the legislative body would be [imted. As
Chi ef Justice John Marshall noted in Marbury v. Madison
(1803), "[T]he powers of the legislature are defined and
limted; and that those limts may not be m staken or for-
gotten, the constitution is witten. "23

It is against that background that one nust read and
interpret the words of the Fourth Anendnent. The purpose
of the Fourth Amendnent was to elevate the common-I| aw
princi pl es of search and seizure so that they woul d be
beyond the reach of the legislature. The anendnent essen-
tially constitutionalized four precepts of the English com
mon law. (1) the judicial nature of the "warrant-issuing”
process, (2) the "probable cause" requirenent, (3) the
"oath or affirmation” requirenent, and (4) the "particular-
ity" requirenment. Mich has been witten about the | ast
three precepts, but little attention has been paid to the
first. Yet it is the warrant-issuing process that holds
the key to the controversy over whether the exclusionary
rule can be constitutionally justified.

Under the conmmon |aw, warrants would issue only "upon
probabl e cause,"” and the determ nation of whether probable
cause had been established was thought to be judicial in
nature. Sir Matthew Hale, for exanple, said that the jus-
tice of the peace was to judge the reasonabl eness of
suspicions or allegations. |If the justice of the peace
found the causes of the suspicions to be reasonable, the
suspicions would then be his as well as the accuser's, and
a warrant would accordingly be issued. Wether the war-
rant was or was not issued, the reasonabl eness of the
accuser's suspicions would have been, in Hale's words,
"adjudged."24 Simlarly, Lord Mansfield wote in 1765 that
"under the principles of the comon law. . . . It is not
fit, that the receiving or judging of the information
should be left to the discretion of the officer. The mag-
istrate ought to judge; and should give certain directions
to the officer."25> Again, Blackstone wote that it was the
duty of the justice of the peace to "judge" the "ground of
suspi cion" before issuing a warrant.26 Thus, the funda-
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mental point is this: the determ nation of probable cause
belongs to the judiciary. That is the comon-|aw princi-
ple that was constitutionalized through the Fourth
Amendnent . 27

Under the U S. Constitution, then, the power to
search is divided between the executive and judici al
branches.28 That fact has enornmous inplications for the
Anmerican crimnal justice system To begin with, police
officers nmust apply for search warrants from judicia
officers before they can lawfully invade the hones and
busi nesses of citizens. Judicial officers, in turn, nust
remain within their sphere and respect the searching pre-
rogatives of the executive branch. The judiciary, for
exanpl e, cannot issue commands to executive officers with
respect to which houses ought to be searched. Even if a
judge has firsthand know edge that a particular honme holds
contraband, he cannot issue a search warrant and order the
police to search that honme. That is because the "govern-
mental investigation and prosecution of crines is a quin-
tessentially executive function."29 The judiciary can only
react to the applications that are brought before it by
agents of the executive branch; the judiciary cannot ini-
tiate an investigation or prosecution.30 Those are just a
few of the inplications of the Fourth Amendnent's division
of powers between the executive and the judicial branch.

But for purposes of the exclusionary rule debate,
what is nost inportant is this: Wereas Parlianent could
tinker with, mani pul ate, and indeed pervert the conmon-I|aw
principles pertaining to searches and seizures, American
| egi sl atures nust respect the warrant-issuing power the
Constitution has |odged within the judicial branch. Under
the U.S. Constitution, even a unani nous vote in Congress
cannot alter the Bill of R ghts or constitutional proce-
dures. The Suprene Court recognized that point in Bramv.
United States (1897):

Both [the Fourth and Fifth Amendnents] contem

pl ated perpetuating, in their full efficacy, by
means of a constitutional provision, principles
of humanity and civil liberty, which had been
secured in the nother country only after years

of struggle, so as to inplant themin our in-
stitutions in the fullness of their integrity,
free fromthe possibilities of future |egislative
change.

Justice Antonin Scalia expressed the sane sentinment in
1991 when he said, "It is the function of the Bill of
Rights to preserve [the judgnent of the Founders], not

13
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only agai nst the changing views of Presidents and Menbers
of Congress, but also against the changing views of
Justices. "32

Thus, the crux of the nodern debate over the
exclusionary rule is hidden within the basic constitutional
guestion, Who issues search warrants? In Anerica, judi-
cial officers decide when search warrants are to be
issued. Once the judicial nature of the warrant-issuing
process is admtted, the constitutional debate over the
exclusionary rule is essentially over, for any attenpt by
the legislative or executive branches to seize control of
the warrant-issuing process anounts to a violation of the
separ ati on-of - powers principle.

Encr oachnent on the Judiciary: The Frontal Assault

Over the course of American history, many attenpts
have been nmade by the legislative and executive branches
(sonetines separately, sonetimes in concert) to west the
search-warrant process fromthe judicial branch. Such
attenpts fall into three categories: (1) executive acts
denying the constitutional role of the judiciary in the
i ssuance of search warrants; (2) legislative acts attenpt-
ing to reduce the judiciary's warrant-issuing procedure to
not hi ng nore than rubber stanping for the police; and,
nost subtle, (3) legislative acts attenpting to cripple
the judiciary's ability to defend itself against executive
branch encroachnment. Al though attacks on the exclusionary
rule fall into the last category, it wll be useful to
exam ne the nore egregious instances of encroachnent before
turning to the nore subtle threats to the constitutional
powers and prerogatives of the judiciary.

The nost bl atant nove against the judiciary's warrant-
i ssui ng process has taken the formof a denial, fromthe
executive branch, that warrants are a constitutional
prerequisite to searches of citizens' hones and busi nesses.
Executive branch | awers have nade the claimthat their
agents can proceed with a search without having to ask a
judge for a search warrant. In this view, the only
constitutional question raised by warrantless searches is
whet her the police acted "reasonably."33 Such a claimis
not hi ng short of a frontal assault on the role of the
judicial branch. The Suprene Court has had to thwart that
attenpted end-run around the courts on many occasions. In
Johnson v. United States (1948), Justice Robert Jackson
expl ai ned the constitutional role of the judicial officer
in search and seizure situations:
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The point of the Fourth Amendnent, which often
is not grasped by zealous officers, is not that
it denies |aw enforcenent the support of the
usual inferences which reasonable nen draw from
evidence. |Its protection consists in requiring
that those inferences be drawn by a neutral and
det ached nmmagi strate instead of being judged by
the officer engaged in the often conpetitive
enterprise of ferreting out crinme. Any assunp-
tion that evidence sufficient to support a magi s-
trate's disinterested determnation to issue a
search warrant will justify the officers in mak-
ing a search without a warrant would reduce the
Amendnent to a nullity and | eave the people's
homes secure only in the discretion of police
officers. . . . Wen the right of privacy nust
reasonably yield to the right of search is, as a
rule, to be decided by a judicial officer, not

by a policeman, or governnent enforcenent agent.3*

In other words, the Fourth Anendnent places a judicial

of ficer between the police and the citizenry "so as to
prevent the police fromacting as judges in their own

cause. "*®

It should be noted here that the Suprenme Court has
never insisted upon a search warrant in each and every
search situation.*® |f a homeowner voluntarily consents to
a search, for exanple, the police do not have to obtain a
warrant. And in energency or "exigent circunstances" the
police do not have to apply for a search warrant. Thus,
if a policeman is in an autonobile chase with a bank rob-
ber and the suspect suddenly turns off the public highway
onto a private farmroad, the policeman can continue the
chase even though he has no judicial warrant for being on
private land. Absent consent or exigent circunstances,
however, the general rule is that the police nust apply
for a search warrant fromthe judicial branch prior to the
i nvasi on of any honme or business. ¥

Sonme state |egislatures have attenpted to help the
executive branch bypass the judiciary by vesting judicial
powers in police agents. The New Hanpshire | egislature,
for exanple, vested the warrant-issuing power within the
office of the justice of the peace. Such |aws, by them
sel ves, were very common, but the New Hanpshire | aw proved
to be controversial because it contained alnost no limta-
tion on who could hold the title of "justice of the
peace.” \Wen that |egal procedure was challenged in the
case of Coolidge v. New Hanpshire (1971),%* questioning by
the trial judge and defense attorneys reveal ed that police

15
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of ficers had been subverting the Fourth Amendnment by issu-
ing search warrants to thenselves. Here is a telling
excerpt fromthe trial transcript:

The Court: You nean that another police officer
i ssues these [search warrants]?

The Wtness: Yes. Captain Couture and Captain
Shea and Captain Loveren are J.P.'s.

The Court: Well, let ne ask you, Chief, your
answer is to the effect that you never go out of
the departnent for the Justice of the Peace?

The Wtness: It hasn't been our--policy to go
out of the departnent.

Q: Rght. Your policy and experience, is to
have a fellow police officer take the warrant in
the capacity of Justice of the Peace?

A.. That has been our practice.3S

The Suprene Court declared the New Hanpshire practice
unconstitutional precisely because search warrants were
bei ng i ssued by executive branch agents.*

The judicial branch has a solem duty to check the
| egislature by invalidating laws that transfer the judicial
power to the executive branch--whether the transfer was
ef fectuated by purposeful design or negligence.* That is
what the separation-of-powers doctrine is all about. The
New Hanpshire practice was a throwback to the col oni al
days of multiple officeholding and executive warrants.
Thus, the Coolidge ruling was a sound application of the
doctri ne.

Sonme state courts have relied on the separation-of-
powers doctrine in their own state constitutions to
invalidate incursions into their warrant-issuing authority.
In People v. Payne (1985),43 for exanple, the Suprene Court
of Mchigan relied explicitly on the M chigan Constitution
and its separation-of-powers doctrine to invalidate a
search warrant that had been issued by a district court
magi strate who was serving also as a deputy sheriff.
Echoi ng Lord Canden and other sages of the common | aw,
Justice Janes Ryan wote that "the probable cause determ-
nati on nust be made by a person whose loyalty is to the
judiciary alone, unfettered by professional commtnent, and
therefore loyalty, to the | aw enforcenent arm of the exec-
utive branch. "44
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Encr oachnent on the Judiciary: The Lateral Assault

Thus far, then, efforts by the |egislative branch to
directly transfer the warrant-issuing power fromthe judi-
cial branch to the executive branch have failed. But what
about an indirect transfer of power? Legislatures have
attenpted to conprom se the independence of the judiciary
by converting the warrant-issuing procedure into a rubber-
stanpi ng process for police officers. Laws have been
passed that essentially conmand the judiciary to issue
search warrants once a legislatively prescribed set of
ci rcunst ances has occurred. Such lateral assaults on the
judiciary's warrant-issuing authority have al so been recog-
nized as a constitutional violation and have thus far been
thwarted. Although that form of usurpation has not suc-
ceeded, it is nevertheless useful, by way of background,
to study how the danger arose--and, nore inportant, to
| earn how the courts repaired to constitutional principles
to avert encroachnent. 45

At the turn of the century, state legislators tried
to step up enforcenent of |ocal alcohol-prohibition |aws
by rigging the outcone of the warrant-issuing procedure.
Most commonly, the legal threshold for warrant issuance
was | owered by allow ng executive agents to swear nerely
that they believed that a | aw had been viol ated instead of
requiring themto swear that they believed that a particu-
| ar set of facts had occurred. Then, once that very gen-
eral threshold was satisfied, the | aw mandated that the
judicial officer issue a search warrant.

Both of those changes were attenpts to short-circuit
basi ¢ Fourth Amendnent principles. And the practical
effect was to increase significantly the power of the
executive branch vis-a-vis the judicial branch. Legisla-
tors were essentially holding the judicial officer's hands
behind his back and inviting the executive to rifle
through the judicial robes for a search warrant.

A prohibitory liquor case fromthe state of Indiana
illustrates the legislature's |ateral maneuver against the
warrant-issuing prerogative of the judiciary. The rel evant
portion of the Indiana |aw reads:

| f any person shall nmake an affidavit before any
. . . justice of the peace or judge of any court
that such affiant has reason to believe, and

does believe, that on any descri bed or designated
prem ses or tract of land, there is intoxicating
liquor or a still or distilling apparatus which
is being sold, bartered, used, or given away, or

17
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possessed, in violation of the laws of this
state, such justice of the peace . . . or judge
shall issue his warrant to any officer having
power to serve crimnal processes, and cause the
prem ses designated in such affidavit to be
searched. . . .%

That statutory procedure was enployed in 1925, when a
search warrant application was submtted to a justice of
the peace in Henry County, Indiana. The application con-
sisted of a single affidavit, which stated that "the

undersigned affiant . . . has reason to believe and does
believe that Janes Wallace has in his possession intoxi-
cating liquor . . . in violation of the laws of this

state."¥ On that information alone, a warrant was issued,
and then served at Wallace's residence. Wallace was pros-
ecuted and convicted of violating the liquor |aws of

I ndi ana on the basis of incrimnating evidence discovered
at his hone. But he appealed his case to the state
suprene court, arguing that the search of his honme had
been unconstitutional.

The Suprenme Court of Indiana agreed with Wall ace's
argunent, finding the affidavit procedures prescribed by
the state legislature to violate the state constitution.
Here is how the court explained its ruling:

If it was intended by this statute to declare
that an allegation in the affidavit, such as
therein prescribed, shall be sufficient to show
probabl e cause, and that an affidavit enbodying
such allegation alone is proof sufficient to war-
rant the magistrate to determ ne the question of
probabl e cause, then in our opinion the
Legislature, in that respect, exceeded its power.
. . . The avernment in the affidavit anounts
solely to the possibility, not the probability,
that affiant's belief will prove to be a fact,
rather than a belief, upon the execution of the
warrant, and not before. The affidavit, if
untrue, would not subject affiant to prosecution
for perjury, unless it can be proved that affi-
ant, at the time he nade the affidavit, knew
that there was no intoxicating |iquor at the

pl ace descri bed.

As that passage suggests, the whole purpose of the oath
requirenent is to help deter false or frivolous charges by
maki ng a sworn conpl ai nt agai nst one's neighbor a matter
of sone risk.* Filing a conplaint is supposed to be an
act of sone nonent--for once the conplaint is filed with
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the police, the machinery of the state can be unl eashed on
the accused citizen. |If a personis wlling to assune the
risk that attends the making of a sworn statenment, and a
judge finds the accuser's story coherent and credible
enough to establish probable cause, an arrest or search
warrant will issue.®*® That was the procedure of the conmon
|l aw, and that was the procedure that the Founders
constitutionalized. Note, however, that if the |egislative
body could change the rules in such a way as to neke the
initiation of the state's |legal process "cost free" by

| owering the threshold with a nere generalized belief
standard, it would underm ne the Fourth Amendnent's "Qath
or affirmati on" safeguard by making perjury prosecutions
totally inpracticable.s* Fortunately, the courts have rec-
ogni zed that danger and have invalidated affidavit stan-
dards that allow warrants to issue on flinsy or unsubstan-
tiated clains.®® Persons filing sworn conplaints nust sup-
ply a statenent of supporting facts from which the accuser
concluded that a | aw was vi ol at ed. s®

Such threats to the oath requirenent are tantanount
to a transfer of power fromthe judicial to the executive
branch. Wen judges nust issue warrants upon the nere
belief of police officers, they are reduced to rubber
stanps. By inviting such flinmsy or unsubstantiated search
warrant applications to be submtted, and then conpelling
the issuance of the warrant, |egislators have tried to
make judicial officers subservient to the police. Such a
naked transfer of power was also found by the Suprene
Court of Indiana to violate the search and seizure provi-
sion of the Indiana Constitution:

The judicial officer before whom an application
for a search warrant is filed nust exercise his
judicial power to determ ne whether or not a
warrant shall issue; such judicial function can
be noved only by the facts brought before him
which are under oath or affirmation. A warrant
to search and seize, which follows upon a state-
ment based solely upon the belief of the affi-
ant, based upon the secret facts of which he may
have know edge, and the conclusion which results
from such reasoning is affiant's, not that of
the judicial officer. The judicial process to
ascertain probable cause is then transferred from
the judicial officer to the affiant. The
Constitution permts no such thing.*

Al t hough the phrase "separation of powers" did not appear
inits ruling, the Supreme Court of Indiana did allude to
t hat concept when it anal ogi zed the warrant process to a
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trial process, saying that it "was not within the [Ieg-
islative] province to say to any judicial officer that,
when he has heard proof of certain facts the evidence thus
adduced before him shall constitute concl usive proof of
the fact in issue in the trial of the cause before him "
Just as Congress nust refrain fromtelling the Suprene
Court how to decide a constitutional controversy in a
pendi ng case, so too nust the legislature refrain from
telling judicial officers when they nust issue search war-
rants.

The judiciary has thus far fended off attacks on its
warrant-i ssuing prerogative fromthe executive and |egisla-
tive branches. The frontal and |ateral noves against the
judiciary have been stymed. Yet the judicial role in
searches and seizures is far from secure. The executive
and | egislative branches are as determ ned as ever to
undercut, bypass, or override the judiciary.% 1In recent
years, in fact, those branches have attenpted to invade
the judicial province through the "back door."

Encr oachnent on the Judiciary: The Back-Door Assault

Thus far we have seen how the judiciary has used its
power of judicial review to defend its warrant-issuing
prerogative from encroachnent. But judicial reviewis
only one of the judiciary's constitutional weapons. The
primary weapon with which the judiciary has defended its
role in searches and seizures has been the exclusionary
rule, which bars the introduction of illegally obtained
evidence in crimnal trials.

The exclusionary rule can be justified on the basis
of separation-of-powers principles. Wen agents of the
executive branch (the police) disregard the terns of
search warrants, or attenpt to bypass the warrant-issuing
process altogether, the judicial branch can respond by
checki ng such m sbehavior, when it is able to do so. As
it happens, the nobst opportune tine to check that kind of
executive branch m schief is when executive branch | awers
(prosecutors) attenpt to introduce illegally seized evi-
dence in court. Because the exclusionary rule helps the
judiciary to uphold the integrity of its warrant-issuing
process, it is an inestinmable weapon agai nst executive
branch transgressions.
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The Exclusionary Rule: A Response to Executive
Branch Lawl essness

As noted earlier, one way in which the executive
branch has sought to expand its search and seizure powers
is by denying the |egal necessity of search warrants.
Regardl ess of the reasons offered, it is a fact that
police officers frequently choose to proceed with a search
wi t hout applying for a warrant. Because judges and judi-
cial magistrates are not on the scene when such searches
take place, only much later does the judicial branch
becone aware of the circunstances surrounding a warrantl ess
search--when prosecutors are in court seeking to present
the evidence that the police acquired during the search.

If the attorney for the accused contends that the search
was unl awful and objects to the adm ssion of illegally

sei zed evidence, how should a trial judge respond? Should
t he evidence be excluded or admtted?

The Supreme Court addressed those questions in Weks
v. United States (1912).58 Weks, who was suspected of
illegal ganbling activity, was taken into custody at his
pl ace of enploynent, while a separate group of police
officers went to his hone and entered it w thout his per-
m ssion and without a search warrant. The police seized
vari ous books, papers, and letters and turned those itens
over to prosecutors. Wen prosecutors tried to introduce
sonme of those incrimnating papers at Weks's trial, the
defense attorney cited the peculiar circunstances of the
search and | odged an objection. The trial court overrul ed
the objection, allowng the prosecution to introduce the
sei zed papers. Weks was convicted, but he appealed his
case all the way to the Suprenme Court, arguing that the
trial court's failure to exclude the incrimnating papers
was a |legal error

Because a warrant is not required for every search,
the Supreme Court began its analysis by reviewing the |im
ited instances in which police my conduct searches wth-
out warrants. Finding none of those exceptions applicable
to the case under review, the Court concluded that the
search was unlawful and that the trial court should not
have all owed prosecutors to introduce illegally seized evi-
dence at trial

The United States Marshal could only have invaded
the house of the accused when arned with a war-
rant issued as required by the Constitution, upon
sworn information and describing with reasonable
particularity the thing for which the search was
to be nade. Instead, he acted w thout sanction
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of law, doubtless pronpted by the desire to
bring further proof to the aid of the Govern-
ment, and under color of his office undertook to
make a seizure of private papers in direct vio-

| ation of the constitutional prohibition against
such action. . . . To sanction such [nethods of
evi dence gathering] would be to affirm by judi-
cial decision a manifest neglect if not an open
defiance of the prohibitions of the Constitution,
intended for the protection of the people against
such unaut hori zed action.®®

The Weeks precedent makes sense. The Fourth
Amendnent mani fests a preference for a procedure of
antecedent justification that the police nust follow before
they can invade Anerican homes or businesses. The excl u-
sionary rule is a |logical and necessary corollary to the
princi ple of antecedent justification. Enforcenent of the
rul e puts executive branch agents in the position they
woul d have been in had there been no violation of the war-
rant clause. Thus, the exclusionary rule restores the
equilibriumthat the Fourth Anmendnent established.

The exclusionary rule is also appropriate where execu-
tive branch agents obtain a search warrant but then disre-
gard its terns and conditions. Such m sconduct is nore
common than many people think. In 1994, for exanple, a
state judge in Cklahoma issued a warrant that authorized a
search of the residence of one Albert Foster. Consistent
with the particularity requirenment of the Fourth Amendnent,
the warrant specifically identified the itens to be
searched for and seized--four firearns (one Rem ngton shot-
gun, one Taurus .38 special, and two 22-caliber Rugar car-
bi nes) and any marijuana they mght find. But the offi-
cers executing the search seized the followi ng itens:

several VCR machi nes, m scell aneous vi deo equi p-
ment, a socket set, two bows and a sheath con-
taining six arrows, a pair of green coveralls, a
riding lawn nower, three garden tillers, a brown
| eat her pouch containing m scell aneous gun
shells, a holster, several stereo systens, a CB
radi o base station, two soft tip mcrophones,
several televisions with renote controls, a
Dewal t heavy duty drill, a Vivitar canera tripod,
a Red Rider BB-gun Daisy nodel, a Corona Mchete
in brown | eather case, an ASAH Pentex Spotmatic
Canera, a Bowie type knife in black sheath, a
Yashi ca canmera MAT-124, a black |leather bag with
tapes, a netal rod, a Westinghouse clock radio,



Page

five hunting knives, a box of pellets, a screw
driver set, three vehicles, and a snmall box con-
taining old coins, knives, watch, and jewelry.®0

When a court hearing was held to determne the legality of
the search, one of the police officers admtted that it
was standard practice for his departnment to conduct open-
ended searches. Here is a telling excerpt fromthe tran-
script of the hearing:

COUNSEL: Wuld it be a fair statenent that any-
thing of value in that house was taken?

MARTI N: Yes, sir.

COUNSEL: And would it be a fair statenent that
as long as you have been deputy in Sequoyah
County that when you all do a search that this
is the way in which it is conducted?

MARTI N: Yes, sir.

COUNSEL: You go in and | ook for everything
that's there, for any |leads or anything that
m ght lead to sonething being stolen, or what-
ever ?

MARTI N: Yes, sir.6l

Foster's defense attorney noved to suppress as evi dence
all of the property seized during the search. The tria
court granted that defense notion because the police had
"exhibited flagrant disregard for the terns of the warrant
by conducting a whol esal e seizure of Foster's property

[ which anbunted] to a fishing expedition for the discovery
of incrimnating evidence. "¢

The executive branch cannot be permtted to nake a
nockery of the search warrant. \Wen |aw enforcenent offi-
cers disregard the terns of a warrant, the Constitution's
particularity requirenent is undermned and a valid,
specific warrant is transforned into a general warrant.
Since judicial officers are not on the scene when search
warrants are flouted, the nbst opportune tinme to sanction
such | awl essness i s when executive branch representatives
(prosecutors) cone into court seeking the judge's perm s-
sion to introduce the illegally obtained evidence. The
only way the judiciary can maintain the integrity of its
warrant-issuing process is by withholding its approval.
The judicial branch cannot--and should not--rely on the
executive branch to discipline its own agents.®

23
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The exclusionary rule fits neatly within the
Constitution's separation-of-powers framework. The nen who
framed and ratified the Constitution recognized "the insuf-
ficiency of a nere parchnent delineation of the bound-
aries"® between the three branches of governnent. "The
great security," wote Janes Madison,

agai nst a gradual concentration of the several
powers in the sane departnent consists in giving
t hose who adm ni ster each departnment the nec-
essary constitutional neans and personal notives
to resist encroachnents of the others. The pro-
vision for defense nust in this, as in all other
cases, be made commensurate to the danger of
attack.

The exclusionary rule is a "comrensurate" judicial
response to the executive branch's attack on the judiciar-
y's warrant-issuing prerogative. As the California Suprene
Court has noted, since "the very purpose of an illegal
search and seizure is to get evidence to introduce at
trial, the success of the | awl ess venture depends entirely
on the court's lending its aid by allowi ng the evidence to
be introduced."¢ Wthholding such "aid" in appropriate
cases is a neasured response to executive branch encroach-
ment .

Executive and Leqgi sl ative Branches Attack
Excl usi onary Rul e

The exclusionary rule has always been controversi al .
The npbst contentious question is whether the rule is
grounded in the Constitution or is nerely a "judicially
created renedy" for Fourth Anmendnent violations. The res-
olution of that question has very inportant policy inpli-

cations. If the exclusionary rule is grounded in the Con-
stitution, the executive and |egislative branches nust |ive
wth it--no matter how much they may dislike it. [If the

exclusionary rule is not grounded in the Constitution,
Congress could try to abrogate the rule.

Unfortunately, the Suprenme Court has wavered on the
guestion of whether the exclusionary rule is enbedded in
the Constitution. Sone Suprene Court rulings have sug-
gested that the exclusionary rule is an inseparable corol-
lary of the Fourth Amendnent.67 O her rulings have sug-
gested that the exclusionary rule is only a judicially
created rule of evidence that Congress m ght negate.® The
|atter view seens to be the dom nant position of the nod-
ern Court.
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Conservative critics of the exclusionary rule have
sei zed upon the notion that the rule is nothing nore than
a judicially created renedy. In the m d-1980s, the
Departnment of Justice issued a report that urged Attorney
General Edwi n Meese and President Ronal d Reagan to pursue
policies that would "result in the abolition of the exclu-
sionary rule."6 In 1994 the Republicans' Contract wth
Anerica featured various reforns for the crimnal justice
system-including a curtailnent of the exclusionary rule.70

When Republicans gained control of Congress in 1995,
conservative legislators imediately set their sights on
the exclusionary rule. Sen. Orin Hatch (R-Utah), chair-
man of the Senate Judiciary Commttee, crafted the
Republican crinme bill, section 507(b) of which sought to
conpletely elimnate the exclusionary rule in federal crim
i nal prosecutions. The new section of title 18 of the
U.S. Code woul d have read:

8 3502A. Admissibility of evidence obtained by
search and sei zure

: Evi dence obtained as a result of a search
or seizure that is otherwse adnssible in a
Federal crimnal proceeding shall not be excl uded
in a proceeding in a court of the United States
on the ground that the search or seizure was in
violation of the Fourth Anendnent to the
Constitution.™

That |egislative attenpt to stop trial courts from excl ud-
ing illegally seized evidence was a back-door assault on
the judiciary's warrant-issuing prerogative. The |egisla-
ture has been unable to vest the warrant-issuing power in
t he executive branch. It has also been unable to dimnish
t hat power by converting the warrant-issuing procedure into
a rubber-stanping process for executive branch agents.

Its latest effort, therefore, is to negate the power by
stripping the judicial branch of the one tool, the exclu-
sionary rule, that has been nost effective in thwarting
encroachnment by executive branch agents. Yet even that
effort has thus far failed to wn enough votes to succeed.

Despite those setbacks, many people in the legislative
and executive branches are relentlessly pressing to limt
the judicial role in searches and seizures by short-
circuiting the warrant-issuing process. Mke no m stake,
abol i shing the exclusionary rule would give executive
branch agents a |license to bypass the warrant application
process and to disregard the terns of search warrants.
After collecting evidence in warrantless searches, police
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and prosecutors could enter court confident that the
judge's hands would be tied by the new | aw, which says
illegally seized evidence cannot be excluded in federal
pr oceedi ngs.

Critics of the exclusionary rule often stress that
they wish to replace it with "a nore effective renedy" for
illegal police searches.’2 The substitute renedy typically
offered is a civil damages action that would enabl e vic-
tinms of unlawful searches to sue police departnments for
nmoney damages. There are at |east two responses to such a
proposal. First, it begs the central constitutional ques-
tion. In order to accept the suggestion that the judi-
ciary ought to surrender its exclusionary rule in exchange
for enactnment of a civil danages action, one nust first
accept the proposition that the rule has no constitutional
di nrension. For all of the reasons outlined above, that
proposition is not acceptable. The exclusionary rule can
be justified on the basis of separation-of-powers princi-
pl es. That neans Congress cannot negate the rule with
| egi sl ation.

Second, history shows that where courts do not enploy
the exclusionary rule, the problem of police | awl essness
only gets worse. Wen the exclusionary rule was not in
effect in the state of Chio, for exanple, the Ci ncinnati
police force rarely applied for search warrants. |In 1958
the police obtained three warrants. In 1959 the police
obt ai ned none.73 Although civil trespass actions were
available to victins of unlawful searches, the potential
threat of a lawsuit had a negligible effect on police
behavior. (One has to suspect that when evidence of a
crime is discovered through an illegal search, the chances
of recovery through a damage award are substantially
reduced.) The pervasive attitude anong police officers
was that if illegally seized evidence could be used in
court, there was no reason to bother wth the search war-
rant application process.74

Since many opponents of the exclusionary rule take
the Constitution's text, structure, and history seriously,
they would be well advised to step back and rethink m s-
guided initiatives--such as the Hatch bill--in Iight of
separation-of -powers principles. Again, the general thrust
behi nd the separation-of-powers doctrine "is that neither
departnent may invade the province of the other and nei-
ther may control, direct, or restrain the action of the
other."75 Legislative rules that seek to curtail or abol-
ish the exclusionary rule represent an invasion of the
judicial province. On the surface, such proposals may
appear to be sinple rules of evidence. Beneath the sur-
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face, however, they are an attenpt to transfer judicial
power to the executive branch. That may not be the under-
lying notivation of some of the proponents, but that would
unquestionably be the practical effect of a |legislative
abolition of the exclusionary rule. The |legislature
acconplishes that end by "directing” judicial officers and
"restraining" them from exercising their constitutionally
assigned responsibilities. Any legislative attenpt to
abrogate the exclusionary rule should therefore be decl ared
null and void by the judiciary.

Common (bj ections to the Exclusionary Rule

Before concluding this study, it will be useful to
address briefly sonme of the npbst common objections that
have been | odged agai nst the exclusionary rule.

The Rul e Appears Nowhere in the Text of the Constitution

It is true that the exclusionary rule is not nen-
tioned in the Constitution. It is also true that the
exclusionary rule is not discussed in the witings of the
Framers. But those observations should not end the
inquiry into whether the exclusionary rule can be consti-
tutionally justified.

In general, the Constitution says al nost nothing about
what shoul d happen when constitutional principles are vio-

|ated. The Sixth Amendnent, for exanple, provides: "In
all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial.” Nothing is said,

however, about how the speedy trial guarantee is to be
enforced. The Suprene Court has had to grapple with that
i ssue because over the years many accused persons have

| odged conplaints that the governnment has denied them a
speedy trial. The Court has held that it is appropriate
for trial courts to enforce the speedy trial guarantee
agai nst the executive branch by dism ssing the prosecu-
tion's case with prejudice.” A dism ssal wth prejudice
essentially nullifies the charges set forth in the indict-
ment so that no further action can be taken against the
def endant .

The nmeasured response of the judiciary to speedy-trial
violations is proper--even though the power "to dismss
i ndictnments” is nmentioned nowhere in the Constitution.
Simlarly, the exclusionary rule, also unnentioned, is a
proper way to enforce the Fourth Amendnent's warrant
cl ause agai nst executive branch viol ations.
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The Rule Is Contrary to the Common Law

It is true that the exclusionary rule is inconsistent
with the comon | aw. Under the comon law, a crimna
def endant cannot object to the use of illegally obtained
evidence at trial. That rule was expressed by a Massachu-
setts court in 1841

If the search warrant were illegal, or if the

of ficer serving the warrant exceeded his author-
ity, the party on whose conpl aint the warrant

i ssued, or the officer, would be responsible for
the wong done; but this is no good reason for
excludi ng the papers seized as evidence, if they
were pertinent to the issue. \When papers are
offered in evidence, the court can take no

noti ce how they were obtained, whether lawfully
or unlawful ly.™

That is an accurate statenment of the common | aw of

Engl and, but the court erred when it inported that rule
into the Massachusetts |egal system The court failed to
recogni ze the inplications of the separation-of-powers doc-
trine in the search and seizure context, and that failure
led the court to its erroneous |egal conclusion.?7s

Critics of the exclusionary rule m ss the point when
they claimto find support for their position in the fact
that the |legal systens of other countries admt illegally
seized evidence in crimnal trials.” Conparing the exclu-
sionary rule with the evidentiary rules of other countries
is a fruitless exercise.8 |In Anerica, the power to search
i s divided between our executive and judicial branches.

The exclusionary rule is a byproduct of our Fourth
Amendnment and our uni que system of checks and bal ances.

The "Costs" of the Rule Exceed the "Benefits"

The question of whether the "costs" of the exclusion-
ary rule exceed its "benefits" is hotly contested anong
academ c researchers.8 But that policy debate has no
bearing on the central contention of this study--that the
exclusionary rule can be constitutionally justified on
separ ati on-of - powers principles.

On that point, it may be useful to draw another anal-
ogy with the Sixth Amendnent. Everyone recogni zes that
jury trials are nore expensive and time-consum ng than
bench trials, but that fact has no bearing on how we
should interpret the jury-trial clause. The |anguage of
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the Sixth Amendnment is unm stakably clear: "In all crim-
nal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an inpartial jury."82 The
Constitution calls for jury trials even though they are
not the nost efficient trial procedure avail able.

Pol i cymakers cannot do anything about that (short of
anendi ng the Constitution itself). To paraphrase Justice
Scalia, the president and Congress are not at |iberty to
conduct a cost-benefit analysis of constitutional guaran-
tees and then adjust the neaning of those guarantees to
conport with their findings.8 That is why the executive
and | egislative branches nust respect the Fourth Amendnent
and the judicial branch's warrant-issuing prerogative--even
if a new study is conducted and concl usively shows that
the exclusionary rule fails to satisfy cost-benefit crite-
ria.

The Rule Provides No Remedy for the | nnocent

Because the exclusionary rule typically shields per-
sons who otherw se would probably be convicted, it has no
beari ng on innocent people who have wongly been subjected
to search and seizure. But the objection that the rule
provi des no renedy for such people can be very m sl eadi ng
since it does not take into account the nature of the
judicial process.

The judiciary, after all, can only review the cases
that are brought to court by the prosecution. As Justice
Robert Jackson once observed, "There may be, and | am con-
vinced that there are, many unlawful searches of hones and
aut onobi | es of innocent people which turn up nothing
incrimnating, in which no arrest is made, about which

. we never hear."8 The cases that uItlnater reach
the courtroom have al ready been filtered through a sel ec-
tion process controlled by the executive branch. Wen the
police conduct a warrantless raid on a hone or business
but find nothing incrimnating, the matter is al nost
al ways dropped. Qobviously, the executive branch is not
anxious to bring such matters to court because doing so
woul d only reveal the extent of its |aw essness.

It is inportant to note, however, that proponents of
the exclusionary rul e whol eheartedly support |egislative
measures that would give a legal renedy to innocent vic-
tins of illegal searches--but "as a supplenent to, not a
substitute for, the exclusionary rule. "85
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The Rule Lets Crimnals Of "Scot-Free"

wth the
he
e

Thi s objection confuses the exclusionary rule
substantive | egal safeguards that are set forth in t
Fourth Amendment. Justice Potter Stewart exposed th
faulty reasoning underlying the objection in 1983:

Much of the criticismleveled at the exclusionary
rule is msdirected; it is nore properly directed
at the fourth anmendnent itself. It is true

that, as nmany observers have charged, the effect
of the rule is to deprive the courts of extreme-
ly relevant, often direct evidence of the guilt
of the defendant. But these sanme critics sone-
times fail to acknow edge that, in many

i nstances, the sane extrenely rel evant evidence
woul d not have been obtained had the police
officer conplied with the commands of the fourth
amendnment in the first place. . . . The
inevitable result of the Constitution's prohibi-
tion agai nst unreasonabl e searches and sei zures

and its requirenent that no warrant shall issue
but upon probable cause is that police officers
who obey its strictures wll catch fewer crim-

nals. That is not a political outcone inpressed
upon an unwilling citizenry by unbekni ghted

j udges. It is the price the franers antici pated
and were willing to pay to ensure the sanctity
of the person, the hone, and property agai nst
unrestrai ned governnmental power.?®

If critics of the exclusionary rule are not wlling to
"pay the price" that will inevitably acconpany governnenta
respect for the Fourth Amendnent, they should try to per-
suade the citizenry to anmend the Constitution in accor-
dance with the procedures outlined in Article V of that
charter.

The Rule Underm nes the "Truth-Seeki ng" Function of the
Crimnal Justice System

This objection has surface appeal, but close scrutiny
will reveal a fatal m sstep. It is inportant to recognize
that the purpose of the Constitution and the Bill of
Rights is not sinply to authorize and enpower governnent
but tolimt it as well. Yes, the crimnal justice system
searches for the truth, but not by just any neans. This
objection blurs the difference between the police officers
of a free society and those of a police state.
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An exanple will illustrate the point. The Federa
Bureau of Investigation and Fidel Castro's police force
are both "law enforcenent” agencies. Both agencies share
general "truth-seeking" objectives. Both seek to detect
and apprehend peopl e who disobey the law. The key differ-
ence between the two agencies is that the FBI, unlike
Castro's police force, nust operate within a constitutiona
framework of limted governnent. |In America, the truth-
seeking objective is subordinated to the higher objective
of safeguarding liberty and preventing tyranny.

That was clearly the thinking behind the Constitution.
As Professor Charles Reynard once observed,

There seens little doubt that the Fourth Anmend-
ment's framers had at |east two objectives in

m nd as they approached their task. First, they
clearly intended to prohibit the use of general
warrants and wits of assistance as neans of |aw
enforcenent; and second, in the fulfillnment of
this end, they intended that the guilty should
be protected as well as the innocent. In fact,
it is not too nuch to say that protection of the
guilty was a matter of particular concern.

[ John Entick was] harrassed [sic] by general war-
rants because of [his] publication of seditious
libels; and the American colonists were simlarly
harrassed [sic] by the wits of assistance in
connection with their smuggling activities in

vi ol ation of existing custons |aws.?

| ndeed, the first signer of the Declaration of

| ndependence, John Hancock, was one of Anerica's nost

prom nent snuggl ers of uncustoned goods.8 Hancock and
many other early Americans were "|awbreakers" in the years
preceding the Revolutionary War. The point is this: the
Framers of the Constitution were nore interested in curb-

i ng oppressive |law enforcenent tactics than they were in
enabling governnental authorities to ascertain "the truth."

Concl usi on

The U.S. Constitution creates three separate branches
of governnent: |egislative, executive, and judicial. The
separation-of-powers principle requires each branch to
respect the constitutional responsibilities that have been
assigned to the other branches.

In Anerica, the power to search is divided between
our executive and judicial branches. That neans executive
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agents nust obtain search warrants from judicial officers
before they invade the hones or businesses of citizens.
When executive agents bypass the warrant application proce-
dure or disregard the terns and conditions of search war-
rants, they are engaged in unlawful behavior.

The judiciary can respond to executive m schief by
barring the adm ssion of illegally seized evidence in
crimnal trials. The purpose of the exclusionary rule is
to conpel respect for the judiciary's warrant-issuing
prerogati ve. By renoving the incentive to disregard the
warrant clause and the judicial role in searches and
seizures, the rule seeks to restore the equilibriumthat
the Fourth Anmendnent established.

In recent years, the |legislative branch has wei ghed
into the | ongstandi ng power struggle between the executive
and judicial branches. Congress has tried to transfer
power from the judicial branch to the executive branch by
abrogating the exclusionary rule. Congress is essentially
trying to alter the constitutional equilibriumwth nere
| egislation. Legislative proposals to abolish the excl u-
sionary rule represent a "back-door" assault on the judi-
cial branch. The Suprene Court has a duty to defend the
judicial province, including the judiciary's warrant-iSsu-
ing prerogative, against encroachnment. Any legislative
rule that attenpts to abrogate the exclusionary rule
shoul d therefore be declared null and void.
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