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REASONABLE DOUBT
The Case against the Proposed International Criminal Court

by Gary T. Dempsey

Executive Summary

In July 1998 representatives of governments and nongov-
ernnmental organi zations wll conclude a five-week interna-
tional conference in Rone ainmed at producing a treaty estab-
lishing the International Crimnal Court. The stated m ssion
of the proposed ICCis to prosecute persons charged with the
nost serious international crinmes, such as war crinmes, crines
agai nst humanity, and genocide. Wth 116 articles and nore
t han 200 wording options to be debated, however, the ICC s
draft statute is replete with unresol ved i ssues and al arm ng
possibilities.

Specifically, the court threatens to dimnish Anerica's
sovereignty, produce arbitrary and highly politicized "jus-
tice," and grow into a jurisdictional |eviathan. Already
sone supporters of the proposed court want to give it the
authority to prosecute drug trafficking as well as such vague
of fenses as "serious threats to the environnent” and "comm t-
ting outrages on personal dignity." Even if such expansive
authority is not given to the ICCinitially, the potenti al
for jurisdictional creep is considerable and worri sone.
Moreover, it appears that many of the | egal safeguards Aneri -
can citizens enjoy under the U S. Constitution would be
suspended if they were brought before the court. Endangered
constitutional protections include the prohibition against
doubl e jeopardy, the right to trial by an inpartial jury, and
the right of the accused to confront the w tnesses agai nst
hi m

For those and other reasons, the U S Senate and U S
House of Representatives should have sufficient grounds to,
respectively, refuse to ratify and to fund the International
Crimnal Court. |If Congress goes ahead with the treaty, it
coul d open a Pandora's box of |legal m schief and political
folly.




Gary T. Denpsey is a foreign policy analyst at the Cato
I nstitute.
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| nt roducti on

On July 17, 1998, governnent officials and del egates
from nongover nment al organi zations from around the world
wi |l conclude a five-week conference in Rone ained at final-
izing a treaty establishing the International Crim nal
Court. According to the ICC draft statute conpleted at the
United Nations earlier this year, the proposed court wll be
enpowered to prosecute persons charged with "the nost seri-
ous crimes of concern to the international community,"
i ncluding war crinmes, crines against humanity, and geno-
cide.? But with 116 articles and 200 wordi ng options to be
debated by nore than 100 countries and organi zations, the
Rome conference will likely sew together a | egal nonstros-

ity.

Serious discussion about creating a permanent interna-
tional crimnal court began follow ng the creation of the
Nur emberg and Tokyo tribunals after World War 11. In tandem
with the drafting of the Convention on the Prevention and
Puni shnent of the Crine of Genocide (1948) and the various
Geneva Conventions (1949), the United Nations Ceneral Assem
bly asked the International Law Comm ssion--the body in
charge of codifying international |aw-to exam ne the possi -
bility of creating a permanent international crimnal court.
By the early 1950s the International Law Comm ssion had
produced two draft statutes, but the project was shel ved
when it becane apparent that the political climte of the
Col d War made such a court inpracticable.

In 1989 the UN del egation from Trini dad and Tobago re-
vived the idea of establishing an international crimnal
court, proposing the creation of a world judicial body
capabl e of dealing with crinmes related to international drug
trafficking. Wile the International Law Conm ssion resuned
work drafting an I CC statute, the UN established tenporary
international crimnal tribunals to adjudicate cases of war
crinmes, crines against humanity, and genocide commtted
during the recent conflicts in the fornmer Yugoslavia and
Rwanda.

The International Law Conm ssion submtted an | CC draft
statute to the UN CGeneral Assenbly in 1994, recomrendi ng
that an international conference be convened to finalize a
treaty. Two years later, the UN CGeneral Assenbly convened
the Preparatory Commttee on the Establishment of an Inter-
national Crimnal Court, which allowed UN nenber states and
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nongover nnental organi zations to begin prelimnary negotia-
tions on the text of the statute. The Preparatory Conmttee
hel d six sessions over nore than two years and conpleted an
anended draft statute on April 3, 1998. The Rone conference
that concludes on July 17 is intended to work out the draft
statute's many renmai ni ng unresol ved i ssues.

The Nurenberg Model |Is Not Applicable

It is conmon for proponents of the ICC to argue that it
will function |ike a permanent Nurenberg tribunal.? In
fact, the city of Nurenberg, where 21 Nazis stood trial for
their role in the deaths of nore than 20 mlIlion people, is
mounting a serious canpaign to be the permanent honme of the
proposed court.® Yet according to John R Bolton, forner
assistant secretary of state for international organization
affairs, the Nurenberg conparison does not w thstand cl ose
i nspection: "Wenever the idea of a war crines tribunal is
rai sed, Nurenberg is the nodel invariably cited. But an
international crimnal court [will be] nothing |ike Nurem
berg."* Consider how the Nurenberg trials actually worked.
They followed the unconditional mlitary and political
surrender of the Axis powers. Prospective defendants were
al ready in custody, and extensive docunentary and physical
evi dence was readily available. Mreover, the Alies shared
a common vi sion of what the postoccupation governnent shoul d
| ook li ke, and the defeated peoples endorsed the |egitinmacy
of the war crines process. Sinply reciting that history
shows how different Germany and the Nurenberg tribunal were
from contenporary cases, |ike Bosnia and the Yugosl avi a
tribunal. Bolton points out that

t he outside powers share no consensus about their
ultimate objectives or how [the Yugoslavia tribu-
nal's] war crines trials fit into an overall po-
litical resolution [in Bosnial]. Indeed, precisely
because there was no clear mlitary defeat, the
future status of the warring parties is not final-
|y decided. . . . Mreover, nost key defendants
are not in custody and not |ikely to be brought
into custody in the foreseeable future. Evidence
I's unquestionably being conceal ed and destroyed in
wi despread fashion.?®

Alfred P. Rubin, professor of international |aw at the
Fl etcher School of Law and Di pl omacy at Tufts University,
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has a simlar view of the Nurenmberg conparison. He ex-
plains, "There is a frequently cited precedent for using a
| egal tribunal and the notion of war crines to bring 'jus-
tice' to a |legal order that seens incapable of enforcing the
rules outsiders regard as vital: Nurenberg. But the prece-
dent fails because the two situations are not anal ogous.
Nurenmberg was a victors' tribunal."® Rubin adds that
Nurenberg was also in the mddle of Germany and its greatest
success was in exposing to the German peopl e thensel ves the
crimes commtted by their governnent. Furthernore, at
Nur enberg the Nazi archives were open to the defense as well
as to the prosecution, and the need for Allied secrecy did
not inhibit the ability of the defense to present evidence.
But the proposed ICC wll not be a "victors' tribunal,"” and
it wll encounter many of the same problens the Yugoslavia
tribunal does. Rubin explains that

t he docunents and testinony needed for an effec-
tive defense are hard to expose and bring to the
tribunal; there is no reason to expect the Bosni an
Serbs to publish their internal records, and no
reason to think that the Serbian Serbs woul d want
t hose records, or their own Cabinet m nutes that
m ght reflect those records, exposed. Nor is
there any reason to expect the Bosnian Mislins or
Croatians to volunteer their own records, which
m ght excul pate sone | ow | evel defendants by in-
crimnating higher-level officials.”

Nonet hel ess, many proponents of the | CC suggest that
the exi stence of the court will still have a deterrent
effect on potential war crimnals. Forner president Jimy
Carter, for exanple, says that "the nost inportant thing in
knowi ng that the international crimnal court is there,

t hi nk woul d be a great deterrent anong those who m ght be
inclined to perpetuate these kinds of crines."® Simlarly,
Nor man Dorsen of the Lawers Conmttee for Human Ri ghts and
Morton Hal perin of the Twentieth Century Fund argue that the
| CC is needed "to deter those who would contenpl ate such
horrendous crines."® But according to Rubin, there is no

evi dence that holding war crimes trials reduces the nunber
of threats to international peace and security. |If any-
thing, the opposite is true: making war |ess atrocious nmakes
it nore likely. The creation of war crines courts, he con-
cludes, seens really "to have been ained at nmeking | awers
the 'guardians' of a violent society, in which war is al
right as long as it is played by rules to which the con-
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cerned | awyers can agree."?°

Conpl enentarity and D ni ni shed Soverei gnty

Proponents of the I CC al so argue that the court is
meant to conpl enent, not replace, national crimnal justice
systens. The court theoretically would take action only
when national courts fail to fulfill their |egal responsi-
bilities. 1In fact, the preanble to the ICC draft statute
states that the court "is intended to be conplenentary to
national crimnal justice systens in cases where such trial
procedures may not be available or may be ineffective." The
determ nation of a donmestic system s "ineffectiveness,"
however, is one of the areas where the rationale for the ICC
breaks down. |[|f the |ICC cannot readily supersede nationa
courts, a state that wants to avoid having its soldiers
prosecuted for war crinmes by the I CC need only organi ze a
national trial or pass a law that makes it virtually certain
that they will be acquitted.! |f states can get away with
t hat, however, the whole point of the ICCis defeated; that
is, war crinmes will continue to go unpunished. On the other
hand, if the I1CC gets to invalidate national trials by
deci ding what constitutes an "effective" or "ineffective"

trial, the international court wll exercise a kind of
judicial review power over national crimnal justice sys-
tens. In other words, the ICC wll have de facto suprene

judi cial oversight.

The ICC will al so beconme an unavoi dabl e participant in

the national |egal process. |ndeed, because it wll set
precedents regarding what it considers "effective" and
"ineffective" donestic crimnal trials, the ICCwWII indi-

rectly force states to adopt those precedents or risk having
cases called up before the international court. That con-
stitutes an unprecedented change in the sources of national

| awmaki ng, one that dimnishes the traditional notion of
state sovereignty.

But the prospect of dimnished sovereignty does not
worry many advocates of the ICC. Legal schol ar Sandra
Jam son, for exanple, argues that the United States and
ot her nations nust be prepared to cede sone of their tradi-
tional sovereignty in pursuit of a potent international
crimnal court. "The absolute doctrine that a state is
suprene in its own authority, and need not take into account
the affairs of other nations,” she says, "is no |onger tena-
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bl e. "2

Simlarly, Lloyd Axworthy, Canada's mnister of foreign
affairs and a proponent of the court, maintains,

[ There is] an acute dilenma for the United Na-
tions, which finds itself torn between intervening
in severe humanitarian crises and respecting na-
tional sovereignty. To date, it has responded

| argely on an ad hoc basis, although always with
the terrible lessons of Central Africa and the
former Yugoslavia in mnd. Gadually, though, new
ways of thinking are energing that address this
dilemma. . . . A key elenent of this new thinking
i s what has been called "human security." Essen-
tially, this is the idea that security goals
should be primarily fornul ated and achi eved in
terms of human, rather than state, needs. . . .
[We start] fromthe prem se that the threat to
life and inb of mllions of individuals should

t ake precedence over mlitary and national securi-
ty interests. !

Finally, Judge Gabrielle Kirk MDonald, an Anerican
judge sitting on the Yugoslavia tribunal, admts that the
proposed | CC creates tension between "state sovereignty and
world order, " but she nevertheless insists that the I CC
must be able to enploy "an el enent of conpul sion" in order
"to redress gross violations of human rights and interna-
tional law " She also says that the ICC treaty "shoul d be

one of principle and not of detail. . . . [It should] be a
fl exible statute based on principles which may be devel oped
by the court as the circunstances require while still pro-

viding sufficient guidance to establish an international
framework within which the court can work."'*® But howis
the public to judge the nerits of the ICCif its proponents,
I i ke Judge McDonal d, cannot explain the details?

The Threat of Expansive Jurisdiction

Al t hough the preanble of the ICC draft statute states
that the "court is intended to exercise jurisdiction only
over the nost serious crines of concern to the internationa
comunity as a whole,"” many advocates of the court do not
want to limt its purviewto the core offenses of war
crimes, crimes against humanity, and genocide. In fact,
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there has been a tendency on the part of advocates of the
ICC to try to transfer human rights violations and viol a-
tions of other international prohibitions to the domain of
the court.

Efforts to Expand the 1CC s Purvi ew

For exanple, Amesty International, a nongovernnenta
organi zati on supporting the establishnment of the I CC, says
not only that the court should handle war crinmes, crines
agai nst humanity, and genoci de but that the "perpetrators of
human rights viol ations nust be brought to justice" there as
wel |l . Enbracing that view, the ICC draft statute contains
wor di ng that woul d el evate unlawful inprisonnment and politi-
cal incarceration to the status of international crines.

Al t hough those activities are deplorable, including themin
the final I1CC statute will establish the precedent that the
international court exercises "conplenentary” jurisdiction
not only over war crimes, crinmes against humanity, and
genoci de but over matters of donestic | aw enforcenent and
internal security as well.

A nunber of countries also want to have the crine of
"aggression” included in the final ICC statute. For in-
stance, Cermany's representative to the Preparatory Commt -
tee for the Establishment of an International Crim nal
Court, Rolf Wl berts, says that his delegation is encouraged
by the broad support for its initiative to include the crine
of "aggression” in the future court's statute and that the
statute would be blatantly inconplete wthout the inclusion
of that crime.®® Simlarly, the Russian Federation's repre-
sentative, Al eksander Zneevsky, says that his country be-
lieves that the court's jurisdiction should cover acts
t hreat eni ng the nmai ntenance of international peace and
security and that such crinmes include planning, preparing,
initiating, and carrying out a war of aggression.?!® Libya
is even arguing that the crinme of "aggression" should be
defined to include confiscation of property and establish-
ment of settlenents in occupied territories.? That wording
woul d have direct inplications for the United States, which
continues to freeze Libyan assets, and for Israel, which
continues to build settlenents on the West Bank.

According to the proposed wording of Article 5 of the
| CC draft statute, the term "aggression" could al so include
such things as the "bonbardnment by the arned forces of a
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State against the territory of another State" and "the

bl ockade of the ports or coasts of a State by the arned
forces of another State." Including those actions under
"aggression” wll reduce the mlitary options available to
the United States by outlaw ng preenptive strikes and the

ki nd of naval bl ockade President Kennedy enpl oyed during the
Cuban Mssile Crisis. That could effectively tie the hands
of U S. policymakers. As Departnent of Defense spokesnman
Kennet h Bacon expl ains, "What we're concerned about is that
the court not be set up in a way that gives it very broad
authority to pursue a vague definition of aggression that
could be confused with legitinmte defensive action to pro-
tect our national security interests or the national securi-
ty interests of other countries who back the idea of setting
up an international crimnal court."? NMoreover, in a

t hree-page nmeno circulated to foreign mlitary attachés in
March 1998, the Pentagon stated that

we are concerned that an | CC | acking appropriate
limts and checks and bal ances coul d be used by
sonme governnents and organi zations for politically
noti vated purposes. . . . W understand the | aud-
able intent of sonme who woul d support the inclu-
sion of the offense of "aggression"” in the stat-
ute. However, this offense is necessarily politi-
cal in nature, and its inclusion only encourages
use of the court as a political tool.??

VWat is nore, notes Freedom House president Adrian
Karat nycky, if the final I1CC statute al so i ncludes "attacks
against nonmlitary targets” in its definition of war
crimes, "U S. officials worry that American peacekeepers
coul d be brought up on charges if their operations result in
civilian casualties," especially if "the US. mlitary could
be investigated at the behest of such rogue states as Libya
or lrag, against whomthe United States has been involved in
hostilities that have resulted in the loss of civilian
life. "2

The Potential for a Jurisdictional Leviathan

Sone proponents of the ICC want "terrorisnmt and "inter-
national drug trafficking" to be added to the court's pur-
view.?* But the U S. Departnent of Justice worries that
that could end up interfering with the crime-fighting opera-
tions of its Federal Bureau of Investigation and Drug En-
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forcement Agency, especially if the 1CC s investigators
unknowi ngly conduct conpeting investigations. To avoid that
problem the FBI and the DEA could informthe I CC of their

i nvestigations, but letting an outside organization know
about their sensitive work would increase the security risk
that confidential information will be unintentionally |eaked
and investigations conprom sed. Wat is nore, putting the
of fense of "drug trafficking" under the court's jurisdiction
further entrenches the ill-conceived drug war and throws up
anot her obstacle to a | ong-overdue reconsi deration of drug
prohibition and its alternatives.

Q her proponents of the I1CC want to go even further and
have the final I CC statute include "forced pregnancy” as an
international crine.® Typically, "forced pregnancy" has
been understood to nean repeated rape for the purposes of
i npregnation, |like those incidents reported during the war
in Bosnia. But Brigham Young University |aw professor
Richard Wl kins fears that the wordi ng could be abused to
bring lawsuits against countries that do not have |iberal -

i zed abortion laws, noting that the | awers opposing Utah's

abortion control laws argued that "requiring a wonan to give
a reason for a termnation of her pregnancy constituted what
they called a conpelled or forced pregnancy."?2®

Sone proponents of the I CC even want the final statute
to contain wording that would give the court jurisdiction

over a host of new "crines,"” including "commtting outrages
upon personal dignity"? and causing "serious threats to the
environment . . . [such as] the Chernobyl and Bhopal disas-

ters."?® Gven that the definitions of those "crinmes" are
not settled as a matter of international |aw they are not
likely to be included in the final I1CC statute, but a review
clause wll probably be included, allowing states to neet
periodically to expand the court's purview to include them
Sone advocates of the ICC clearly want to expand the court's
domain to include those and other crinmes, but they recognize
that many states are wary of having their governnent offi-
cials and corporate | eaders called before an international
court. Accordingly, those groups have nade a deli berate
deci sion not to push for adding noncore crines to the court-
's purview until after a treaty is ratified. Donald W
Shriver Jr. of the Faith-Based Caucus for an International
Crimnal Court, for exanple, explains that

we will never have an I CC or any other effective
world court if powerful nations . . . insist on



Page 11

al ways being judge in their own cases. This re-

si stance, shared by many other peoples, is itself
an argunent for keeping the |ist of crinmes against
humanity rather short at the beginning, if only to
get national publics around the world to begin to
di stingui sh between ordi nary and extraordi nary
crimnals.?

In other words, the treaty that comes out of the Ronme con-
ference is only the beginning.

Fi nanci ng the Court and
Potenti al Bureaucratic Enpire Building

According to Article 50 of the ICC draft statute, "The
j udges, the prosecutor, the Registrar and the Deputy Regi s-
trar shall receive such sal aries, allowances and expenses as
may be decided by the Assenbly of States Parties."30 In
ot her words, the conpensation packages for enpl oyees of the
court have not been worked out yet. So how nmuch will the
court cost? It is difficult to estimate, but DePaul Univer-
sity published a study in 1997 estimating the cost of the
court at $60 mllion to $115 mllion annually.® It should
be noted, though, that the UN budgeted nore than $130 ml -
lion this year for the Yugoslavia and Rwanda tri bunals. %
As the registrar for the Rwanda tribunal, Agwu Ukiwe Ckali,
poi nted out in a speech before the UN Preparatory Committee
on the Establishnment of an International Crimnal Court,
international tribunals are a |lot |arger than nost people
realize:

One of the nbst common m sapprehensi ons about the
| CTR [the Rwanda tribunal], and | am sure the sane
goes for the ICTY [the Yugoslavia tribunal], is as
to its size. Wen people think about the tribu-
nal, they think actually of a court and when they
think of a court, they think of a few judges with
sonme support staff--20, 30, maybe 40 peopl e alto-
gether. Nothing prepares themfor the actual size
of the operation--a staffing strength of over 600
and an annual budget of nearly 60 mllion dollars.
VWhat is the point here? The point is that we are
speaking, not of a small cottage operation, but of
a |l arge and extensive organization. 3

Ckali went on to argue that the | CC shoul d have enpl oy-
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ment ternms and conditions that attract the best qualified
candi dates. "A catalogue of entitlenents, therefore, would
be to the benefit of both the court and the individual

j udges concerned. Such a catal ogue should aspire to be as
exhaustive as possible, addressing for exanple, pension and
travel entitlenents, installation and education all owances,
and disability and survivor's benefits. "3

A Troubling Heritage of M smanagenent

Then there are the unforeseen costs of possible UN
m smanagenent of the court. The track record with regard to
the special tribunals is not encouraging. In 1997, for
exanpl e, UN inspector general Karl Paschke uncovered w de-
spread waste and inconpetence at the Rwanda tribunal's
adm ni strative headquarters in Arusha, Tanzania. He also
cited neglect of the problens by UN officials in New York.
Paschke concl uded that the tribunal was dysfunctional in
every adm nistrative area. Anong his findings:

e The cash fund at the tribunal's offices in Arusha and
in Kigali, Rwanda, sonetines total ed as nuch as

$600, 000, but there were no witten rules for disburs-
ing it.
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e Payroll procedures were so erratic that, while sone
staff went nonths w thout receiving their wages, others
were paid twice for the sanme work. One staffer had his
contract extended while he owed the UN $34, 000 for

I nproper pay.

e Admi nistrators routinely hired enpl oyees who failed
to meet UN requirenents, including a finance director
who had no degree in finance, accounting, or admnis-
tration and a procurenent chief who had no experience
in UN procurenment procedures.

* Androni co Adede of Kenya, the tribunal's chief adm n-
istrator, spent half of his tinme on duty traveling in
the region on official business, which drew hi m away
fromthe woes at the tribunal.?

« A plane chartered at a cost of $27,000 went to pick
up suspects detained in a Wst African country but had
to return enpty because no agreenent had been reached
in advance for that country to turn over the prison-
ers. 3¢

Unfortunately, such abuses and inconpetence are consi s-
tent wwth a long, dreary pattern of conduct at the United
Nations. In May 1998 Paschke rel eased a report describing
wi despread corruption and cronyi sm anong UN purchasi ng
officers in Angola that wasted mllions of dollars. "The
audi ts di scl osed serious managenent deficiencies and appar-
ent breaches of financial regulations and rules as well as
inproprieties and irregularities in the procurenent proc-
ess," expl ai ned Paschke.?* Anpong his findings:

e UNofficials tried to issue nore than $15 nmillion in
unnecessary purchase orders to m ddl enen who woul d have
reaped huge comm ssi ons.

 Several unnecessary "rush" buying trips to South
Africa cost nore than $1 mllion each

e UN buyers paid nearly $7 nmllion for substandard

equi prent and then had to pay an additional $1 nmillion
to make it usable.®®

Vast Potential Obligations
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Added to the possible cost of the court are the virtu-
ally unlimted obligations associated with Article 73 of the
| CC draft statute. According to that article, the court
woul d not only try and convict international crimnals but
al so "recomend that States grant an appropriate form of

rehabilitation"” to the victinms and w tnesses of war
crinmes.3 Because that could involve hundreds of thousands
of people in the future, the costs of Article 73 could prove
staggering. Nevertheless, there is w despread support for
t he neasure. For exanple, Human Rights Watch, a nongov-
ernnental organization that supports the formation of the
| CC, argues,

The |1 CC nust be enpowered to provi de support

to victinse and wi tnesses. Evidence fromthe In-
ternational Crimnal Tribunals for the Fornmer
Yugosl avi a and Rwanda overwhel m ngly indicates
that witnesses face serious security, psychol ogi -
cal, and nedi cal concerns. Victins of gender-
based crinmes who testify may experience profound
stigma and shane. For these reasons, HRW supports
the creation of a Wtness Support and Protection
Unit within the Registrar's Ofice to protect the
physi cal and psychol ogi cal well-being of w tness-
es--particularly victinms--and their famly mem
bers, before, during, and after trial proceed-

i ngs. 4°

Simlarly, in a speech before the UN Preparatory Com
mttee on the Establishnment of an International Crim nal
Court, Okali mmintained,

Qur experience in the Rwanda tribunal dealing with
the aftermath of the 1994 genoci de has brought us
face to face with a different reality. While

vi gorously pursuing the suspects and ot her accused
perpetrators of the genocide and as we see and
hear witness after wtness recounting the horrors
of that event, including wonen victins of gross
sexual violations, many of whom after giving
testinmony, turn to us with that awkward and pl ai n-
tive question "Wat happens to nme now?," we have
conme to realize that in parallel wth the efforts
to exact retribution on the perpetrators sonething
el se needed to be done urgently to alleviate the

i mredi ate plight of the surviving victinms. Assis-
tance to such victins in the formof nedica
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treatment, psychol ogi cal and | egal counseling and
rehabilitatory support would not only help to
restore or "make whol e" these victins, which wll
be an expression of restitutive justice in ac-
tion.*

The Goal of Mandatory Contri butions

There has been sone di scussion of making state contri -
butions to the I CC voluntary, but in a speech before the UN
Preparatory Commttee on the Establishnment of an Interna-
tional Crimnal Court, the registrar for the Yugoslavia
tribunal, Dorothee de Sanpayo Garrido-Nijgh, argued that
"since reliance on voluntary contributions will make [the
court's] activities subject to the generosity of donors, and
coul d conprom se, or appear to conprom se, the continuity
and autonony of the court's activities, . . . [i]n my view,
it is essential that assessed contributions of state parties
be sufficient to finance the court's activities and that
reliance on voluntary contributions should be avoi ded. "4

If 1CC funding is not voluntary, and historical contri-
bution rates apply, 25 percent of the court's cost wll
i kely be passed on to the United States, which the UN says
already owes $1.6 billion in unpaid back contributions.*

Interference with Peacekeepi ng Operations

Many proponents of the ICC want to extend the power of
the court beyond deciding guilt or innocence and into the
domai n of awardi ng reparations. For exanple, Amesty Inter-
nati onal maintains,

The court nust have the power to award victins and
their famlies reparations, including restitution
[ and] conpensation. . . . The court itself should
have the power to award such reparations since it
is unlikely that national courts, which were un-
able or unwilling to bring the person responsible
to justice, will be able or wlling to award repa-
rations or to enforce the award. *

Li kewi se, Human Ri ghts Watch argues,

Victinms and their representatives have a right to
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reparations under international law in respect of
the serious violations within the jurisdiction of
the Court. The nost efficient way for the inter-
national community to nmake effective the exercise
of this right would be through the I1CC. Consis-
tent with energing international |egal norns,
reparations nust be understood, in a broad sense,
to include restitution [and] conpensation. %
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France and the United Ki ngdom worked together during
the last 1CC Preparatory Commttee neeting and introduced a
joint proposal on reparations to victinms of war crines.
Al though the two countries had slightly different positions
on the court's power to order reparations, the two govern-
ments hel d extensive consultations with nongover nnent al
organi zations to discuss their proposals.

Reparations | anguage was ultimately included in Article
73 of the ICC draft statute. But allowing the ICCto award
reparations could easily destabilize peacekeepi ng opera-
tions. For instance, if the court decides that one fornerly
warring faction nust pay reparations or return conquered
territory to another, peacekeeping troops could find them
selves in the nessy situation of either carrying out or
refusing to carry out the court's judgnment. Either way, one
faction will be upset and the peacekeepers wll be caught in
t he m ddl e.

There is also the nore subtle possibility that the
court will indirectly interfere in how peacekeepi ng oper a-
tions are conducted by changing the dynamcs of mlitary
deci si onmaki ng and the focus of command responsibility. In
Decenber 1997, for exanple, a dispute broke out between
France and the Yugoslavia tribunal. French defense m nister
Alain Richard stated that France would refuse to permt its
of ficers who served in the nmultinational peacekeeping force
during the war in Bosnia to answer subpoenas and testify
before the tribunal. He said that France is unwilling to
expose its officers to possibly adversarial questioning that
could inplicate French mlitary personnel in not stopping
the war crinmes they w tnessed.* As the French realized,
allow ng an international tribunal to subpoena peacekeeping
troops could interfere with how peacekeepi ng commanders nake
their decisions in the future; that is, comanders woul d
feel pressure to put their soldiers in harms way when they
ot herwi se would not, or risk being second-guessed if they or
their soldiers were called before an international court to
provi de testinony about crinmes they w tnessed but did not
stop. As a result, peacekeeping troops could find them
selves effectively forced into conbat situations to avoid a
court-induced perception that they were negligent bystand-
ers.

Finally, there is the added concern that charging a
nation's political and mlitary |leaders with war crinmes wll
underm ne efforts to resolve international conflicts.
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I ndeed, if a wartine | eader were sufficiently angered by an
| CC indictnment, he mght well decide to stay away fromthe
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negotiating table altogether. That result would lead to
nore death and destruction, not |ess.#

The Specter of Uneven Justice

The prospect of the I1CC also raises the nettl esone
probl em of uneven justice. For exanple, 22 Rwandans were
publicly executed on April 24, 1998, after being convicted
in local courts of crines conmtted during the genocide
canpai gn orchestrated by the previ ous Rnvandan governnent.

O the 346 people who have been tried in Rwmandan courts,
about a third have been sentenced to death and another third
tolife in prison. The rest have received | esser sentences.
Only 26 have been acquitted, and there are about 125, 000
people still awaiting trial.*

The week follow ng the 22 public executions, Jean
Kanbanda, prinme mnister of Rwanda during the 100 days when
maj ority Hutus sought to exterm nate the Tutsis, admtted
before the Rwanda tribunal that he was guilty of commtting
a crinme against humanity and five other genocide-rel ated
charges. Kanbanda is the highest former governnent official
being held by the tribunal, which has captured 25 suspects
accused of playing nmajor roles in connection with massacres
in which at least half a mllion Tutsis and their synpathi z-
ers were killed. Under the Rwanda tribunal's rules, Kam
banda cannot be tried in Rwandan courts for the sanme crines
and therefore faces a maxi num sentence of life in prison
because the tribunal does not apply the death penalty. But
one tribunal prosecutor has specul ated that Kanbanda may
eventual |y get reduced prison tine if he cooperates in other
cases.* The fact that Kanbanda may get a reduced sentence
whil e | esser perpetrators are publicly executed upsets many
Rwandans. As Australian journalist Panela Bone points out,

The people being tried under the Rwandan justice
systemare nostly not the principals of the geno-
cide. These are being tried in Arusha, Tanzani a,
by the United Nations International Crimnal Tri-
bunal for Rwanda. The UN tribunal is yet to se-

cure a conviction. And the UNis . . . opposed to
the death penalty. This nmeans that those who
pl anned and incited the genocide will, if convict-

ed, spend sone years in European jails, while the
| esser crimnals will be put to death. This does
not seemlike justice to nost Rwandans. %
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The issue of the unevenness of justice has al so been
raised in the Yugoslavia tribunal where convicted war crim -
nal Dusko Tadic received the sane sentence for his role in
the brutal nurder of four people--life inprisonnent--that
Rudol f Hess received for his role in the Nazi Hol ocaust.

Lost Ri ghts?

Looki ng at the Yugoslavia tribunal as a nodel of what
to expect fromthe ICC--and, where it is specific, the ICC
draft statute itself--it appears that many of the | egal
saf eguards Anericans enjoy under the Bill of Rights, partic-
ularly Fifth and Si xth Arendnent protections, would be
unavail able i f Anericans were brought before the Interna-
tional Crimnal Court. There are nunerous exanples of such
potential deprivations.

The Fifth Anendnent to the U S. Constitution states:
"No person shall . . . be conpelled in any crimnal case to
be a witness against hinself." The Yugoslavia tribunal
recogni zes no such right. The court can call on the accused
to provide evidence against hinmself or herself, and if the
accused refuses, the court can interpret that as evidence of
guilt.

The Fifth Anendnment al so states: "No person shal
be deprived of life, liberty, or property, wthout due
process of law." One of the rights enbodied in the concept
of "due process” is that to clear notice beforehand that
certain acts are unlawful . Laws that are unclear or
ot herwi se anbi guous viol ate the due process cl ause and are
therefore "void for vagueness." |In Jordan v. De George
(1951), the Suprene Court explained its reasoning this way:

The essential purpose of the "void for vagueness"
doctrine is to warn individuals of the crimnal
consequences of their conduct. This Court has
repeatedly stated that crimnal statutes which
fail to give due notice that an act has been nade
crimnal before it is done are unconstitutional
deprivations of due process of |aw. %2

Under the ICC draft statute, there is no such right because
many of the noncore crines being proposed in it are not
settled as matters of international |aw. Neverthel ess,
prosecutions of such crines will be authorized.
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The Fifth Anendnment further states: "No person shal
: be subject for the sane offense to be twce put in
jeopardy of life or linb." The ICC draft statute recognizes
no such right. As was explained earlier, if the ICC has the
de facto authority to decide what constitutes an "effective"
or "ineffective" national trial, then the accused conceiv-
ably stands to be tried twice for the sane crine or crines.

The Sixth Anendnent to the U S. Constitution states:
"In all crimnal cases, the accused shall enjoy the right to
a. . . trial by an inpartial jury." The ICC draft statute
recogni zes no such right. Instead, the accused wll face a
panel of UN- appoi nted judges.

The Sixth Amendnent al so states: "In all crimnal

cases, the accused shall enjoy the right . . . to be con-
fronted with the witnesses against him" The Yugosl avi a
tribunal recognizes no such right and has adopted a provi -
sion known as Rule 75, which stipulates that the court can
"order appropriate neasures for the privacy and protection
of victinms and witnesses."® In practice, Rule 75 all ows
sonme Wi tnesses to remai n anonynous, not only to the public
but to defendants and their |awers. But as D ana Johnstone
notes in the Nation, when "wi tnesses are granted anonymty

[ and] cannot be cross-exam ned or charged with perju-
ry," the consequences of a lie will be "particularly grave
in proceedings [like those of the Yugoslavia tribunal] where
verbal testinony rather than material proof is the basis for
conviction."% That is especially true, she says, given the
fact that nost of the Yugoslavia tribunal's evidence is
furni shed by the sane Bosni an authorities who convicted one
Sret ko Danj anovic in 1993 of genocide in the nurder of two
Musl im brothers. Four years later, it was discovered that
the two genocide victins, Kasimand AsimBlekic, were alive
and well and living in a Sarajevo suburb. According to
Johnst one, the Bosnian "court has not considered the fact
that his '"victins' were never nurdered as grounds for grant-
i ng Danmjanovic a new trial."5%

The Sixth Anendment further states: "In all crimnal
cases, the accused shall enjoy the right . . . to have com
pul sory process for obtaining witnesses in his favor."
Agai n, the Yugoslavia tribunal recognizes no such right. In

fact, Mkhail Wadimroff, |ead defense attorney in the case
agai nst Dusko Tadic, remarked that even though the court
"understood very well the issues we raised about the fair-
ness of the trial if we were not able to produce the evi-



Page 22

dence as we wished . . . they could not take away a | ot of
limtations, such as the fact that there was no | egal in-
strunment to conpel a witness to cone to The Hague." Wadi-

mroff added that that limtation caused an inbal ance in the
presentations of the prosecution and defense cases because
"those people who were victins of Dusko Tadic were eager to
have himtried and convicted and therefore they were quite
pl eased to step forward and tell their story. . . . But no
one who was involved with himwould step forward and w t ness
for the sinple reason that they will point at [i.e., incrim
inate] thenselves."” That inbal ance was conpounded by the
fact that "there were so many things that we could not
investigate. . . . Too little noney was designated to be
used for funding of the defense. Mich nore was desi gnated
to be used for the prosecution."55

Al'l of that |ed N ck Kostich, an Anmerican defense
attorney for Tadic, to conclude that the Yugoslavia tribu-
nal --the precursor of the ICC--did not accord his client the
right to conduct a fair defense. Tadic "is not being given
the right to confront his accusers,” and "the defense has
not been presented with the nanes of w tnesses," he ex-
plained in 1995. "M nobst vicious, ny nost heinous client
[in the United States] has nore rights under the U S. Con-
stitution," he added.® The clear inplication of Kostich's
assessment is that Americans brought before a Yugosl avia
tribunal -type court--like the proposed ICC--will have fewer
rights than under the U S. Constitution

Constitutional Barriers

In 1803 Thonmas Jefferson defended the supremacy of the
U.S. Constitution over treaties when he wote, "Qur particu-
| ar security is in possession of a witten Constitution.

Let us not make it a bl ank paper by construction. | say the
sanme as to the opinion of those who consider the grant of
the treaty naki ng power as boundless. |If it is, then we

have no Constitution."%® Jefferson's analysis tends to be
supported by the case |aw, which says that the U S. federal
government cannot enter into treaties that are inconpatible
with the U S. Constitution.® Doe v. Braden (1853), for
exanpl e, asserts that U. S. courts have a legal "right to
annul or disregard" the provisions of a treaty if "they
violate the Constitution of the United States, "% and the
Cher okee Tobacco (1871) decision declares that "a treaty
cannot change the Constitution or be held valid if it be in
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violation of that instrument."® |In Reid v. Covert (1957),
the Court reaffirnmed that it "has regularly and uniformy
recogni zed the supremacy of the Constitution over a treaty,"
and t hat

there is nothing in [the Constitution's] |anguage
which intimates that treaties do not have to com
ply with the provisions of the Constitution. Nor
is there anything in the debates which acconpani ed
the drafting and ratification of the Constitution
whi ch even suggests such a result. . . . It would
be manifestly contrary to the objectives of those
who created the Constitution, as well as those who
were responsible for the Bill of R ghts--let alone
alien to our entire constitutional history and
tradition--to construe Article VI [re treaties] as
permtting the United States to exercise power
under an international agreenent w thout observing
constitutional prohibitions. |In effect, such
construction would permt anmendnent of that docu-
ment in a manner not sanctioned by Article V [re

t he amendnent process].

More specifically, the Supreme Court has said that the
federal governnent cannot enter into treaties that relin-
qui sh the constitutional rights of Anerican citizens. In
CGeofroy v. Riggs (1890), for exanple, the Court found that
the federal governnment's treaty power does not enable it "to
aut hori ze what the Constitution forbids."® Later cases,
such as U.S. v. Wing Kim Ark (1898)°% and Asakura v. City of
Seattle (1924)% reiterated the point that constitutionally
protected rights are sheltered fromthe donestic effect of
treaties. Mre recently, in Boos v. Barry (1988), the Court
stated, "Rules of international |aw and provisions of inter-
nati onal agreenents of the United States are subject to the
Bill of Rights and other prohibitions, restrictions or
requi renments of the Constitution and cannot be given effect
in violation of them"® Since the ICC draft statute would
"give effect” to international |aws and provisions contrary
to the Bill of R ghts--nanmely, forfeiting whol esale the
Fifth and Si xth Amendnent rights of Anmericans brought before
it--any | CC judgnent against an Anerican is not likely to
w thstand a constitutional challenge.

But there is a nore fundanmental question: whether the
U S Constitution will even allow an Anerican to be tried
before the 1ICCin the first place if his or her offence was
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commtted on U.S. soil. As attorneys Lee Casey and David

Ri vkin Jr. point out in Conmentary, the relevant case here
is Ex parte Mlligan (1866).% During the GCvil War, US.
government officials arrested several anti-war politicians
in Indiana, including Lamdin P. MIligan. Fearing that weak
support for the war in Indiana would lead to an acquittal by
an I ndiana jury, President Andrew Johnson denied the politi-
cians a civil trial and tried themin a mlitary court.

M Il igan appeal ed. The Suprene Court unani nmously found in
his favor, stating, "The Constitution of the United States
is alaw for rulers and people, equally in war and in peace,
and covers with the shield of its protection all classes of
nmen, at all tinmes, and under all circunstances."® Since
the mlitary court was not "part of the judicial power of

the country"” under Article Ill of the U S. Constitution, its
verdict was judged invalid. |If the sanme |egal reasoning
applies to the I1CC, any |ICC judgnent agai nst an Anerican who
commtted an offense in the United States will |ikely be

j udged unconstitutional because the ICCis clearly not an
Article I'l'l court of the United States.

The dinton Administration's Response

Wary of all of those problens, the dinton adm nistra-
tion has pushed for the creation of a court in which any
per manent UN Security Council nenber (e.g., the United
States) can stop the referral of a crimnal case to the ICC
prosecutor. But as Siddharth Varadarajan of the Tines of
| ndi a points out, that position "is tantanmount to granting
the US (and all 5 permanent Security Council menber states)
veto rights over any investigation of war crinmes commtted
by itself or its allies."® Many proponents of the court
are opposed to the U. S. position and argue that the I CC
prosecutor should be able to investigate situations on his
or her own initiative and not be solely dependent on a
referral by the Security Council.

I n August 1997 the UN del egation from Si ngapore pre-
sented a conprom se that would require the Security Counci
to take an affirmative decision to delay |ICC proceedi ngs
once they had been initiated by the prosecutor's office.
The UN del egation from Canada offered an added sti pul ati on
that the decision to stop an investigation nust be renewed
every year. In March 1998 Argentina and Gernmany proposed
that the prosecutor may initiate an investigation after
obt ai ni ng aut horization fromthe Pre-Trial Chanber by show
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ing that there is a "reasonable basis" for investigating.
In short, an international consensus is building up agai nst
Washi ngton's vague fornmula for a Security Council veto.

Neverthel ess, the Cinton adm ni stration has already
put its political eggs in the | CC basket, endorsing the idea

many tines. In an Cctober 1995 speech at the University of
Connecticut, for exanple, President Cinton said, "A signal
will come across even nore loudly and clearly if nations al

around the world who val ue freedom and tol erance establish a
permanent international court to prosecute, with the support
of the United Nations Security Council, serious violations
of humanitarian law. "’ And nore recently, in a February
1998 speech before the University of Oklahoma Col |l ege of

Law, David J. Scheffer, the U S. anbassador at |arge for war
crinmes issues, stated, "President Cinton is determned to
see established, by the end of this century, a permanent
international crimnal court that will bring to justice
future perpetrators of genocide, crinmes against humanity and
war crines."™

In short, the Cinton admnistration is wary, and at
the same tine supportive, of establishing the ICC. That
"split personality” on the I CC has once again put the adm n-
istration in the position of negotiating a treaty it proba-
bly cannot endorse--nuch |less get ratified by the U S
Senate. Indeed, as Yale University |aw professor Ruth
Wedgwood poi nts out,

The United States has a penchant these days for
joining international negotiations that spin out
of control: W went to Kyoto to talk about climate
change and di scovered we couldn't sign the treaty.
W went to Otawa to tal k about | and m nes and
found our mlitary problens ignored by other
states. . . . W may be the "indi spensabl e coun-
try," as Secretary of State Mdel ei ne Al bright
likes to say. But we often set ourselves up as

Al ano hol douts, criticized as the indispensable
country with indefensible positions. "

More curious is how the Cinton adm nistration backed
itself into its current policy corner. The admnistration
did not look to the Bill of Rights and the U S. Constitution
as its starting point in negotiating the ICC. Instead, it
accepted fromthe beginning the premse of the UN s Interna-
tional Law Comm ssion that an American citizen's constitu-
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tionally protected rights are not absolute rights but tenta-
tive or conditional rights. The likely result of that
concession will be that the U S. Senate will face the pros-
pect next year of being asked to ratify an unconstitutional
treaty.

Concl usi on

G ven the foregoing discussion, it is clear that the
| CC conference in Rome will probably produce a treaty of
dubi ous nerit and unconstitutional content. Specifically,
the proposed International Crimnal Court threatens to
di m ni sh national sovereignty, interfere with peacekeeping
oper ations, produce selective and politicized justice, and
grow into a jurisdictional |eviathan. Perhaps nost worri -
sone, it appears that Anerican defendants brought before the
court will not have many of the crucial protections enuner-
ated in the Bill of Rights.

The long list of problens that are likely to energe
with the formation of the ICC-in any concei vabl e i ncarna-
tion--creates reasonabl e doubt about the w sdom of estab-
lishing the court in the first place. The dinton adm nis-
tration ought to change course and decline to support the
treaty that enmerges fromthe Ronme conference. |If the adm n-
istration proves unwlling to defend Anerican sovereignty
and the constitutional rights of the American people, the
U.S. Senate and the U S. House of Representatives wll
i kely have sufficient grounds to, respectively, refuse to
ratify and to fund the ICC. |If Congress goes ahead with the
treaty, however, it could open a Pandora's box of | egal
m schi ef and political folly.
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