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REASONABLE DOUBT
The Case against the Proposed International Criminal Court

by Gary T. Dempsey

Executive Summary

In July 1998 representatives of governments and nongov-
ernmental organizations will conclude a five-week interna-
tional conference in Rome aimed at producing a treaty estab-
lishing the International Criminal Court.  The stated mission
of the proposed ICC is to prosecute persons charged with the
most serious international crimes, such as war crimes, crimes
against humanity, and genocide.  With 116 articles and more
than 200 wording options to be debated, however, the ICC's
draft statute is replete with unresolved issues and alarming
possibilities.  

Specifically, the court threatens to diminish America's
sovereignty, produce arbitrary and highly politicized "jus-
tice," and grow into a jurisdictional leviathan.  Already
some supporters of the proposed court want to give it the
authority to prosecute drug trafficking as well as such vague
offenses as "serious threats to the environment" and "commit-
ting outrages on personal dignity."  Even if such expansive
authority is not given to the ICC initially, the potential
for jurisdictional creep is considerable and worrisome. 
Moreover, it appears that many of the legal safeguards Ameri-
can citizens enjoy under the U.S. Constitution would be
suspended if they were brought before the court.  Endangered
constitutional protections include the prohibition against
double jeopardy, the right to trial by an impartial jury, and
the right of the accused to confront the witnesses against
him.  

For those and other reasons, the U.S. Senate and U.S.
House of Representatives should have sufficient grounds to,
respectively, refuse to ratify and to fund the International
Criminal Court.  If Congress goes ahead with the treaty, it
could open a Pandora's box of legal mischief and political
folly.
____________________________________________________________



Gary T. Dempsey is a foreign policy analyst at the Cato
Institute.
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Introduction

On July 17, 1998, government officials and delegates
from nongovernmental organizations from around the world
will conclude a five-week conference in Rome aimed at final-
izing a treaty establishing the International Criminal
Court.  According to the ICC draft statute completed at the
United Nations earlier this year, the proposed court will be
empowered to prosecute persons charged with "the most seri-
ous crimes of concern to the international community,"
including war crimes, crimes against humanity, and  geno-
cide.   But with 116 articles and 200 wording options to be1

debated by more than 100 countries and organizations, the
Rome conference will likely sew together a legal monstros-
ity.

Serious discussion about creating a permanent interna-
tional criminal court began following the creation of the
Nuremberg and Tokyo tribunals after World War II.  In tandem
with the drafting of the Convention on the Prevention and
Punishment of the Crime of Genocide (1948) and the various
Geneva Conventions (1949), the United Nations General Assem-
bly asked the International Law Commission--the body in
charge of codifying international law--to examine the possi-
bility of creating a permanent international criminal court. 
By the early 1950s the International Law Commission had
produced two draft statutes, but the project was shelved
when it became apparent that the political climate of the
Cold War made such a court impracticable.  

In 1989 the UN delegation from Trinidad and Tobago re-
vived the idea of establishing an international criminal
court, proposing the creation of a world judicial body
capable of dealing with crimes related to international drug
trafficking.  While the International Law Commission resumed
work drafting an ICC statute, the UN established temporary
international criminal tribunals to adjudicate cases of war
crimes, crimes against humanity, and genocide committed
during the recent conflicts in the former Yugoslavia and
Rwanda.

The International Law Commission submitted an ICC draft
statute to the UN General Assembly in 1994, recommending
that an international conference be convened to finalize a
treaty.  Two years later, the UN General Assembly convened
the Preparatory Committee on the Establishment of an Inter-
national Criminal Court, which allowed UN member states and
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nongovernmental organizations to begin preliminary negotia-
tions on the text of the statute.  The Preparatory Committee
held six sessions over more than two years and completed an
amended draft statute on April 3, 1998.  The Rome conference
that concludes on July 17 is intended to work out the draft
statute's many remaining unresolved issues.

The Nuremberg Model Is Not Applicable

It is common for proponents of the ICC to argue that it
will function like a permanent Nuremberg tribunal.   In2

fact, the city of Nuremberg, where 21 Nazis stood trial for
their role in the deaths of more than 20 million people, is
mounting a serious campaign to be the permanent home of the
proposed court.   Yet according to John R. Bolton, former3

assistant secretary of state for international organization
affairs, the Nuremberg comparison does not withstand close
inspection: "Whenever the idea of a war crimes tribunal is
raised, Nuremberg is the model invariably cited.  But an
international criminal court [will be] nothing like Nurem-
berg."   Consider how the Nuremberg trials actually worked. 4

They followed the unconditional military and political
surrender of the Axis powers.  Prospective defendants were
already in custody, and extensive documentary and physical
evidence was readily available.  Moreover, the Allies shared
a common vision of what the postoccupation government should
look like, and the defeated peoples endorsed the legitimacy
of the war crimes process.  Simply reciting that history
shows how different Germany and the Nuremberg tribunal were
from contemporary cases, like Bosnia and the Yugoslavia
tribunal.  Bolton points out that 

the outside powers share no consensus about their
ultimate objectives or how [the Yugoslavia tribu-
nal's] war crimes trials fit into an overall po-
litical resolution [in Bosnia].  Indeed, precisely
because there was no clear military defeat, the
future status of the warring parties is not final-
ly decided. . . . Moreover, most key defendants
are not in custody and not likely to be brought
into custody in the foreseeable future.  Evidence
is unquestionably being concealed and destroyed in
widespread fashion.5

Alfred P. Rubin, professor of international law at the
Fletcher School of Law and Diplomacy at Tufts University,
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has a similar view of the Nuremberg comparison.  He ex-
plains, "There is a frequently cited precedent for using a
legal tribunal and the notion of war crimes to bring 'jus-
tice' to a legal order that seems incapable of enforcing the
rules outsiders regard as vital: Nuremberg.  But the prece-
dent fails because the two situations are not analogous.
. . . Nuremberg was a victors' tribunal."   Rubin adds that6

Nuremberg was also in the middle of Germany and its greatest
success was in exposing to the German people themselves the
crimes committed by their government.  Furthermore, at
Nuremberg the Nazi archives were open to the defense as well
as to the prosecution, and the need for Allied secrecy did
not inhibit the ability of the defense to present evidence. 
But the proposed ICC will not be a "victors' tribunal," and
it will encounter many of the same problems the Yugoslavia
tribunal does.  Rubin explains that 

the documents and testimony needed for an effec-
tive defense are hard to expose and bring to the
tribunal; there is no reason to expect the Bosnian
Serbs to publish their internal records, and no
reason to think that the Serbian Serbs would want
those records, or their own Cabinet minutes that
might reflect those records, exposed.  Nor is
there any reason to expect the Bosnian Muslims or
Croatians to volunteer their own records, which
might exculpate some low-level defendants by in-
criminating higher-level officials.7

Nonetheless, many proponents of the ICC suggest that
the existence of the court will still have a deterrent
effect on potential war criminals.  Former president Jimmy
Carter, for example, says that "the most important thing in
knowing that the international criminal court is there, I
think would be a great deterrent among those who might be
inclined to perpetuate these kinds of crimes."   Similarly,8

Norman Dorsen of the Lawyers Committee for Human Rights and
Morton Halperin of the Twentieth Century Fund argue that the
ICC is needed "to deter those who would contemplate such
horrendous crimes."   But according to Rubin, there is no9

evidence that holding war crimes trials reduces the number
of threats to international peace and security.  If any-
thing, the opposite is true: making war less atrocious makes
it more likely.  The creation of war crimes courts, he con-
cludes, seems really "to have been aimed at making lawyers
the 'guardians' of a violent society, in which war is all
right as long as it is played by rules to which the con-
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cerned lawyers can agree."10

Complementarity and Diminished Sovereignty

Proponents of the ICC also argue that the court is
meant to complement, not replace, national criminal justice
systems.  The court theoretically would take action only
when national courts fail to fulfill their legal responsi-
bilities.  In fact, the preamble to the ICC draft statute
states that the court "is intended to be complementary to
national criminal justice systems in cases where such trial
procedures may not be available or may be ineffective."  The
determination of a domestic system's "ineffectiveness,"
however, is one of the areas where the rationale for the ICC
breaks down.  If the ICC cannot readily supersede national
courts, a state that wants to avoid having its soldiers
prosecuted for war crimes by the ICC need only organize a
national trial or pass a law that makes it virtually certain
that they will be acquitted.   If states can get away with11

that, however, the whole point of the ICC is defeated; that
is, war crimes will continue to go unpunished.  On the other
hand, if the ICC gets to invalidate national trials by
deciding what constitutes an "effective" or "ineffective"
trial, the international court will exercise a kind of
judicial review power over national criminal justice sys-
tems.  In other words, the ICC will have de facto supreme
judicial oversight. 

The ICC will also become an unavoidable participant in
the national legal process.  Indeed, because it will set
precedents regarding what it considers "effective" and
"ineffective" domestic criminal trials, the ICC will indi-
rectly force states to adopt those precedents or risk having
cases called up before the international court.  That con-
stitutes an unprecedented change in the sources of national
lawmaking, one that diminishes the traditional notion of
state sovereignty.  

But the prospect of diminished sovereignty does not
worry many advocates of the ICC.  Legal scholar Sandra
Jamison, for example, argues that the United States and
other nations must be prepared to cede some of their tradi-
tional sovereignty in pursuit of a potent international
criminal court.  "The absolute doctrine that a state is
supreme in its own authority, and need not take into account
the affairs of other nations," she says, "is no longer tena-
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ble."  12

Similarly, Lloyd Axworthy, Canada's minister of foreign
affairs and a proponent of the court, maintains,

[There is] an acute dilemma for the United Na-
tions, which finds itself torn between intervening
in severe humanitarian crises and respecting na-
tional sovereignty.  To date, it has responded
largely on an ad hoc basis, although always with
the terrible lessons of Central Africa and the
former Yugoslavia in mind.  Gradually, though, new
ways of thinking are emerging that address this
dilemma. . . . A key element of this new thinking
is what has been called "human security."  Essen-
tially, this is the idea that security goals
should be primarily formulated and achieved in
terms of human, rather than state, needs. . . .
[We start] from the premise that the threat to
life and limb of millions of individuals should
take precedence over military and national securi-
ty interests.  13

Finally, Judge Gabrielle Kirk McDonald, an American
judge sitting on the Yugoslavia tribunal, admits that the
proposed ICC creates tension between "state sovereignty and
world order,"  but she nevertheless insists that the ICC14

must be able to employ "an element of compulsion" in order
"to redress gross violations of human rights and interna-
tional law."   She also says that the ICC treaty "should be15

one of principle and not of detail. . . . [It should] be a
flexible statute based on principles which may be developed
by the court as the circumstances require while still pro-
viding sufficient guidance to establish an international
framework within which the court can work."   But how is16

the public to judge the merits of the ICC if its proponents,
like Judge McDonald, cannot explain the details?

The Threat of Expansive Jurisdiction

Although the preamble of the ICC draft statute states
that the "court is intended to exercise jurisdiction only
over the most serious crimes of concern to the international
community as a whole," many advocates of the court do not
want to limit its purview to the core offenses of war
crimes, crimes against humanity, and genocide.  In fact,
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there has been a tendency on the part of advocates of the
ICC to try to transfer human rights violations and viola-
tions of other international prohibitions to the domain of
the court.  

Efforts to Expand the ICC's Purview

For example, Amnesty International, a nongovernmental
organization supporting the establishment of the ICC, says
not only that the court should handle war crimes, crimes
against humanity, and genocide but that the "perpetrators of
human rights violations must be brought to justice" there as
well.   Embracing that view, the ICC draft statute contains17

wording that would elevate unlawful imprisonment and politi-
cal incarceration to the status of international crimes. 
Although those activities are deplorable, including them in
the final ICC statute will establish the precedent that the
international court exercises "complementary" jurisdiction
not only over war crimes, crimes against humanity, and
genocide but over matters of domestic law enforcement and
internal security as well. 

A number of countries also want to have the crime of
"aggression" included in the final ICC statute.  For in-
stance, Germany's representative to the Preparatory Commit-
tee for the Establishment of an International Criminal
Court, Rolf Welberts, says that his delegation is encouraged
by the broad support for its initiative to include the crime
of "aggression" in the future court's statute and that the
statute would be blatantly incomplete without the inclusion
of that crime.   Similarly, the Russian Federation's repre-18

sentative, Aleksander Zmeevsky, says that his country be-
lieves that the court's jurisdiction should cover acts
threatening the maintenance of international peace and
security and that such crimes include planning, preparing,
initiating, and carrying out a war of aggression.   Libya19

is even arguing that the crime of "aggression" should be
defined to include confiscation of property and establish-
ment of settlements in occupied territories.   That wording20

would have direct implications for the United States, which
continues to freeze Libyan assets, and for Israel, which
continues to build settlements on the West Bank.

According to the proposed wording of Article 5 of the
ICC draft statute, the term "aggression" could also include
such things as the "bombardment by the armed forces of a
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State against the territory of another State" and "the
blockade of the ports or coasts of a State by the armed
forces of another State."  Including those actions under
"aggression" will reduce the military options available to
the United States by outlawing preemptive strikes and the
kind of naval blockade President Kennedy employed during the
Cuban Missile Crisis.  That could effectively tie the hands
of U.S. policymakers.  As Department of Defense spokesman
Kenneth Bacon explains, "What we're concerned about is that
the court not be set up in a way that gives it very broad
authority to pursue a vague definition of aggression that
could be confused with legitimate defensive action to pro-
tect our national security interests or the national securi-
ty interests of other countries who back the idea of setting
up an international criminal court."   Moreover, in a21

three-page memo circulated to foreign military attachés in
March 1998, the Pentagon stated that

we are concerned that an ICC lacking appropriate
limits and checks and balances could be used by
some governments and organizations for politically
motivated purposes. . . . We understand the laud-
able intent of some who would support the inclu-
sion of the offense of "aggression" in the stat-
ute.  However, this offense is necessarily politi-
cal in nature, and its inclusion only encourages
use of the court as a political tool.22

What is more, notes Freedom House president Adrian
Karatnycky, if the final ICC statute also includes "attacks
against nonmilitary targets" in its definition of war
crimes, "U.S. officials worry that American peacekeepers
could be brought up on charges if their operations result in
civilian casualties," especially if "the U.S. military could
be investigated at the behest of such rogue states as Libya
or Iraq, against whom the United States has been involved in
hostilities that have resulted in the loss of civilian
life."   23

The Potential for a Jurisdictional Leviathan

Some proponents of the ICC want "terrorism" and "inter-
national drug trafficking" to be added to the court's pur-
view.   But the U.S. Department of Justice worries that24

that could end up interfering with the crime-fighting opera-
tions of its Federal Bureau of Investigation and Drug En-
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forcement Agency, especially if the ICC's investigators
unknowingly conduct competing investigations.  To avoid that
problem, the FBI and the DEA could inform the ICC of their
investigations, but letting an outside organization know
about their sensitive work would increase the security risk
that confidential information will be unintentionally leaked
and investigations compromised.  What is more, putting the
offense of "drug trafficking" under the court's jurisdiction
further entrenches the ill-conceived drug war and throws up
another obstacle to a long-overdue reconsideration of drug
prohibition and its alternatives.    

Other proponents of the ICC want to go even further and
have the final ICC statute include "forced pregnancy" as an
international crime.   Typically, "forced pregnancy" has25

been understood to mean repeated rape for the purposes of
impregnation, like those incidents reported during the war
in Bosnia.  But Brigham Young University law professor
Richard Wilkins fears that the wording could be abused to
bring lawsuits against countries that do not have liberal-
ized abortion laws, noting that the lawyers opposing Utah's
abortion control laws argued that "requiring a woman to give
a reason for a termination of her pregnancy constituted what
they called a compelled or forced pregnancy."  26

Some proponents of the ICC even want the final statute
to contain wording that would give the court jurisdiction
over a host of new "crimes," including "committing outrages
upon personal dignity"  and causing "serious threats to the27

environment . . . [such as] the Chernobyl and Bhopal disas-
ters."   Given that the definitions of those "crimes" are28

not settled as a matter of international law, they are not
likely to be included in the final ICC statute, but a review
clause will probably be included, allowing states to meet
periodically to expand the court's purview to include them. 
Some advocates of the ICC clearly want to expand the court's
domain to include those and other crimes, but they recognize
that many states are wary of having their government offi-
cials and corporate leaders called before an international
court.  Accordingly, those groups have made a deliberate
decision not to push for adding noncore crimes to the court-
's purview until after a treaty is ratified.  Donald W.
Shriver Jr. of the Faith-Based Caucus for an International
Criminal Court, for example, explains that

we will never have an ICC or any other effective
world court if powerful nations . . . insist on
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always being judge in their own cases.  This re-
sistance, shared by many other peoples, is itself
an argument for keeping the list of crimes against
humanity rather short at the beginning, if only to
get national publics around the world to begin to
distinguish between ordinary and extraordinary
criminals.  29

In other words, the treaty that comes out of the Rome con-
ference is only the beginning.

Financing the Court and
Potential Bureaucratic Empire Building

According to Article 50 of the ICC draft statute, "The
judges, the prosecutor, the Registrar and the Deputy Regis-
trar shall receive such salaries, allowances and expenses as
may be decided by the Assembly of States Parties."   In30

other words, the compensation packages for employees of the
court have not been worked out yet.  So how much will the
court cost?  It is difficult to estimate, but DePaul Univer-
sity published a study in 1997 estimating the cost of the
court at $60 million to $115 million annually.   It should31

be noted, though, that the UN budgeted more than $130 mil-
lion this year for the Yugoslavia and Rwanda tribunals.  32

As the registrar for the Rwanda tribunal, Agwu Ukiwe Okali,
pointed out in a speech before the UN Preparatory Committee
on the Establishment of an International Criminal Court,
international tribunals are a lot larger than most people
realize: 

One of the most common misapprehensions about the
ICTR [the Rwanda tribunal], and I am sure the same
goes for the ICTY [the Yugoslavia tribunal], is as
to its size.  When people think about the tribu-
nal, they think actually of a court and when they
think of a court, they think of a few judges with
some support staff--20, 30, maybe 40 people alto-
gether.  Nothing prepares them for the actual size
of the operation--a staffing strength of over 600
and an annual budget of nearly 60 million dollars. 
What is the point here?  The point is that we are
speaking, not of a small cottage operation, but of
a large and extensive organization.33

 
Okali went on to argue that the ICC should have employ-
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ment terms and conditions that attract the best qualified
candidates.  "A catalogue of entitlements, therefore, would
be to the benefit of both the court and the individual
judges concerned.  Such a catalogue should aspire to be as
exhaustive as possible, addressing for example, pension and
travel entitlements, installation and education allowances,
and disability and survivor's benefits."34

A Troubling Heritage of Mismanagement

Then there are the unforeseen costs of possible UN
mismanagement of the court.  The track record with regard to
the special tribunals is not encouraging.  In 1997, for
example, UN inspector general Karl Paschke uncovered wide-
spread waste and incompetence at the Rwanda tribunal's
administrative headquarters in Arusha, Tanzania.  He also
cited neglect of the problems by UN officials in New York. 
Paschke concluded that the tribunal was dysfunctional in
every administrative area.  Among his findings:

• The cash fund at the tribunal's offices in Arusha and
in Kigali, Rwanda, sometimes totaled as much as
$600,000, but there were no written rules for disburs-
ing it.
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• Payroll procedures were so erratic that, while some
staff went months without receiving their wages, others
were paid twice for the same work.  One staffer had his
contract extended while he owed the UN $34,000 for
improper pay.

• Administrators routinely hired employees who failed
to meet UN requirements, including a finance director
who had no degree in finance, accounting, or adminis-
tration and a procurement chief who had no experience
in UN procurement procedures.

• Andronico Adede of Kenya, the tribunal's chief admin-
istrator, spent half of his time on duty traveling in
the region on official business, which drew him away
from the woes at the tribunal.35

• A plane chartered at a cost of $27,000 went to pick
up suspects detained in a West African country but had
to return empty because no agreement had been reached
in advance for that country to turn over the prison-
ers.36

Unfortunately, such abuses and incompetence are consis-
tent with a long, dreary pattern of conduct at the United
Nations.  In May 1998 Paschke released a report describing
widespread corruption and cronyism among UN purchasing
officers in Angola that wasted millions of dollars.  "The
audits disclosed serious management deficiencies and appar-
ent breaches of financial regulations and rules as well as
improprieties and irregularities in the procurement proc-
ess," explained Paschke.   Among his findings:37

• UN officials tried to issue more than $15 million in
unnecessary purchase orders to middlemen who would have
reaped huge commissions.

• Several unnecessary "rush" buying trips to South
Africa cost more than $1 million each.

• UN buyers paid nearly $7 million for substandard
equipment and then had to pay an additional $1 million
to make it usable.38

Vast Potential Obligations
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Added to the possible cost of the court are the virtu-
ally unlimited obligations associated with Article 73 of the
ICC draft statute.  According to that article, the court
would not only try and convict international criminals but
also "recommend that States grant an appropriate form of
. . . rehabilitation" to the victims and witnesses of war
crimes.   Because that could involve hundreds of thousands39

of people in the future, the costs of Article 73 could prove
staggering.  Nevertheless, there is widespread support for
the measure.  For example, Human Rights Watch, a nongov-
ernmental organization that supports the formation of the
ICC, argues,

The ICC must be empowered to provide support . . .
to victims and witnesses.  Evidence from the In-
ternational Criminal Tribunals for the Former
Yugoslavia and Rwanda overwhelmingly indicates
that witnesses face serious security, psychologi-
cal, and medical concerns.  Victims of gender-
based crimes who testify may experience profound
stigma and shame.  For these reasons, HRW supports
the creation of a Witness Support and Protection
Unit within the Registrar's Office to protect the
physical and psychological well-being of witness-
es--particularly victims--and their family mem-
bers, before, during, and after trial proceed-
ings.40

Similarly, in a speech before the UN Preparatory Com-
mittee on the Establishment of an International Criminal
Court, Okali maintained,

Our experience in the Rwanda tribunal dealing with
the aftermath of the 1994 genocide has brought us
face to face with a different reality.  While
vigorously pursuing the suspects and other accused
perpetrators of the genocide and as we see and
hear witness after witness recounting the horrors
of that event, including women victims of gross
sexual violations, many of whom, after giving
testimony, turn to us with that awkward and plain-
tive question "What happens to me now?," we have
come to realize that in parallel with the efforts
to exact retribution on the perpetrators something
else needed to be done urgently to alleviate the
immediate plight of the surviving victims.  Assis-
tance to such victims in the form of medical
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treatment, psychological and legal counseling and
rehabilitatory support would not only help to
restore or "make whole" these victims, which will
be an expression of restitutive justice in ac-
tion.41

The Goal of Mandatory Contributions

There has been some discussion of making state contri-
butions to the ICC voluntary, but in a speech before the UN
Preparatory Committee on the Establishment of an Interna-
tional Criminal Court, the registrar for the Yugoslavia
tribunal, Dorothee de Sampayo Garrido-Nijgh, argued that
"since reliance on voluntary contributions will make [the
court's] activities subject to the generosity of donors, and
could compromise, or appear to compromise, the continuity
and autonomy of the court's activities, . . . [i]n my view,
it is essential that assessed contributions of state parties
be sufficient to finance the court's activities and that
reliance on voluntary contributions should be avoided."42

                           
If ICC funding is not voluntary, and historical contri-

bution rates apply, 25 percent of the court's cost will
likely be passed on to the United States, which the UN says
already owes $1.6 billion in unpaid back contributions.  43

Interference with Peacekeeping Operations

Many proponents of the ICC want to extend the power of
the court beyond deciding guilt or innocence and into the
domain of awarding reparations.  For example, Amnesty Inter-
national maintains,

The court must have the power to award victims and
their families reparations, including restitution
[and] compensation. . . . The court itself should
have the power to award such reparations since it
is unlikely that national courts, which were un-
able or unwilling to bring the person responsible
to justice, will be able or willing to award repa-
rations or to enforce the award.44

Likewise, Human Rights Watch argues,

Victims and their representatives have a right to
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reparations under international law in respect of
the serious violations within the jurisdiction of
the Court.  The most efficient way for the inter-
national community to make effective the exercise
of this right would be through the ICC.  Consis-
tent with emerging international legal norms,
reparations must be understood, in a broad sense,
to include restitution [and] compensation.45



Page 17

France and the United Kingdom worked together during
the last ICC Preparatory Committee meeting and introduced a
joint proposal on reparations to victims of war crimes. 
Although the two countries had slightly different positions
on the court's power to order reparations, the two govern-
ments held extensive consultations with nongovernmental
organizations to discuss their proposals. 

Reparations language was ultimately included in Article
73 of the ICC draft statute.  But allowing the ICC to award
reparations could easily destabilize peacekeeping opera-
tions.  For instance, if the court decides that one formerly
warring faction must pay reparations or return conquered
territory to another, peacekeeping troops could find them-
selves in the messy situation of either carrying out or
refusing to carry out the court's judgment.  Either way, one
faction will be upset and the peacekeepers will be caught in
the middle. 

There is also the more subtle possibility that the
court will indirectly interfere in how peacekeeping opera-
tions are conducted by changing the dynamics of military
decisionmaking and the focus of command responsibility.  In
December 1997, for example, a dispute broke out between
France and the Yugoslavia tribunal.  French defense minister
Alain Richard stated that France would refuse to permit its
officers who served in the multinational peacekeeping force
during the war in Bosnia to answer subpoenas and testify
before the tribunal.  He said that France is unwilling to
expose its officers to possibly adversarial questioning that
could implicate French military personnel in not stopping
the war crimes they witnessed.   As the French realized,46

allowing an international tribunal to subpoena peacekeeping
troops could interfere with how peacekeeping commanders make
their decisions in the future; that is, commanders would
feel pressure to put their soldiers in harm's way when they
otherwise would not, or risk being second-guessed if they or
their soldiers were called before an international court to
provide testimony about crimes they witnessed but did not
stop.  As a result, peacekeeping troops could find them-
selves effectively forced into combat situations to avoid a
court-induced perception that they were negligent bystand-
ers.  

Finally, there is the added concern that charging a
nation's political and military leaders with war crimes will
undermine efforts to resolve international conflicts. 
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Indeed, if a wartime leader were sufficiently angered by an
ICC indictment, he might well decide to stay away from the
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negotiating table altogether.  That result would lead to
more death and destruction, not less.   47

The Specter of Uneven Justice

The prospect of the ICC also raises the nettlesome
problem of uneven justice.  For example, 22 Rwandans were
publicly executed on April 24, 1998, after being convicted
in local courts of crimes committed during the genocide
campaign orchestrated by the previous Rwandan government. 
Of the 346 people who have been tried in Rwandan courts,
about a third have been sentenced to death and another third
to life in prison.  The rest have received lesser sentences. 
Only 26 have been acquitted, and there are about 125,000
people still awaiting trial.48

The week following the 22 public executions, Jean
Kambanda, prime minister of Rwanda during the 100 days when
majority Hutus sought to exterminate the Tutsis, admitted
before the Rwanda tribunal that he was guilty of committing
a crime against humanity and five other genocide-related
charges.  Kambanda is the highest former government official
being held by the tribunal, which has captured 25 suspects
accused of playing major roles in connection with massacres
in which at least half a million Tutsis and their sympathiz-
ers were killed.  Under the Rwanda tribunal's rules, Kam-
banda cannot be tried in Rwandan courts for the same crimes
and therefore faces a maximum sentence of life in prison
because the tribunal does not apply the death penalty.  But
one tribunal prosecutor has speculated that Kambanda may
eventually get reduced prison time if he cooperates in other
cases.   The fact that Kambanda may get a reduced sentence49

while lesser perpetrators are publicly executed upsets many
Rwandans.  As Australian journalist Pamela Bone points out,

The people being tried under the Rwandan justice
system are mostly not the principals of the geno-
cide.  These are being tried in Arusha, Tanzania,
by the United Nations International Criminal Tri-
bunal for Rwanda.  The UN tribunal is yet to se-
cure a conviction.  And the UN is . . . opposed to
the death penalty.  This means that those who
planned and incited the genocide will, if convict-
ed, spend some years in European jails, while the
lesser criminals will be put to death.  This does
not seem like justice to most Rwandans.50
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The issue of the unevenness of justice has also been
raised in the Yugoslavia tribunal where convicted war crimi-
nal Dusko Tadic received the same sentence for his role in
the brutal murder of four people--life imprisonment--that
Rudolf Hess received for his role in the Nazi Holocaust.

Lost Rights?

Looking at the Yugoslavia tribunal as a model of what
to expect from the ICC--and, where it is specific, the ICC
draft statute itself--it appears that many of the legal
safeguards Americans enjoy under the Bill of Rights, partic-
ularly Fifth and Sixth Amendment protections, would be
unavailable if Americans were brought before the Interna-
tional Criminal Court.  There are numerous examples of such
potential deprivations.

The Fifth Amendment to the U.S. Constitution states:
"No person shall . . . be compelled in any criminal case to
be a witness against himself."  The Yugoslavia tribunal
recognizes no such right.  The court can call on the accused
to provide evidence against himself or herself, and if the
accused refuses, the court can interpret that as evidence of
guilt.

The Fifth Amendment also states: "No person shall . . .
be deprived of life, liberty, or property, without due
process of law."  One of the rights embodied in the concept
of "due process" is that to clear notice beforehand that
certain acts are unlawful.   Laws that are unclear or51

otherwise ambiguous violate the due process clause and are
therefore "void for vagueness."  In Jordan v. De George
(1951), the Supreme Court explained its reasoning this way:

The essential purpose of the "void for vagueness"
doctrine is to warn individuals of the criminal
consequences of their conduct.  This Court has
repeatedly stated that criminal statutes which
fail to give due notice that an act has been made
criminal before it is done are unconstitutional
deprivations of due process of law.  52

Under the ICC draft statute, there is no such right because
many of the noncore crimes being proposed in it are not
settled as matters of international law.  Nevertheless,
prosecutions of such crimes will be authorized. 



Page 21

The Fifth Amendment further states: "No person shall
. . . be subject for the same offense to be twice put in
jeopardy of life or limb."  The ICC draft statute recognizes
no such right.  As was explained earlier, if the ICC has the
de facto authority to decide what constitutes an "effective"
or "ineffective" national trial, then the accused conceiv-
ably stands to be tried twice for the same crime or crimes. 

The Sixth Amendment to the U.S. Constitution states:
"In all criminal cases, the accused shall enjoy the right to
a . . . trial by an impartial jury."  The ICC draft statute
recognizes no such right.  Instead, the accused will face a
panel of UN-appointed judges.

The Sixth Amendment also states: "In all criminal
cases, the accused shall enjoy the right . . . to be con-
fronted with the witnesses against him."  The Yugoslavia
tribunal recognizes no such right and has adopted a provi-
sion known as Rule 75, which stipulates that the court can
"order appropriate measures for the privacy and protection
of victims and witnesses."   In practice, Rule 75 allows53

some witnesses to remain anonymous, not only to the public
but to defendants and their lawyers.  But as Diana Johnstone
notes in the Nation, when "witnesses are granted anonymity
. . . [and] cannot be cross-examined or charged with perju-
ry," the consequences of a lie will be "particularly grave
in proceedings [like those of the Yugoslavia tribunal] where
verbal testimony rather than material proof is the basis for
conviction."   That is especially true, she says, given the54

fact that most of the Yugoslavia tribunal's evidence is
furnished by the same Bosnian authorities who convicted one
Sretko Damjanovic in 1993 of genocide in the murder of two
Muslim brothers.  Four years later, it was discovered that
the two genocide victims, Kasim and Asim Blekic, were alive
and well and living in a Sarajevo suburb.  According to
Johnstone, the Bosnian "court has not considered the fact
that his 'victims' were never murdered as grounds for grant-
ing Damjanovic a new trial."55

The Sixth Amendment further states: "In all criminal
cases, the accused shall enjoy the right . . . to have com-
pulsory process for obtaining witnesses in his favor." 
Again, the Yugoslavia tribunal recognizes no such right.  In
fact, Mikhail Wladimiroff, lead defense attorney in the case
against Dusko Tadic, remarked that even though the court
"understood very well the issues we raised about the fair-
ness of the trial if we were not able to produce the evi-
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dence as we wished . . . they could not take away a lot of
limitations, such as the fact that there was no legal in-
strument to compel a witness to come to The Hague."  Wladi-
miroff added that that limitation caused an imbalance in the
presentations of the prosecution and defense cases because
"those people who were victims of Dusko Tadic were eager to
have him tried and convicted and therefore they were quite
pleased to step forward and tell their story. . . . But no
one who was involved with him would step forward and witness
for the simple reason that they will point at [i.e., incrim-
inate] themselves."  That imbalance was compounded by the
fact that "there were so many things that we could not
investigate. . . . Too little money was designated to be
used for funding of the defense.  Much more was designated
to be used for the prosecution."56

All of that led Nick Kostich, an American defense
attorney for Tadic, to conclude that the Yugoslavia tribu-
nal--the precursor of the ICC--did not accord his client the
right to conduct a fair defense.  Tadic "is not being given
the right to confront his accusers," and "the defense has
not been presented with the names of witnesses," he ex-
plained in 1995.  "My most vicious, my most heinous client
[in the United States] has more rights under the U.S. Con-
stitution," he added.   The clear implication of Kostich's57

assessment is that Americans brought before a Yugoslavia
tribunal-type court--like the proposed ICC--will have fewer
rights than under the U.S. Constitution.

Constitutional Barriers

In 1803 Thomas Jefferson defended the supremacy of the
U.S. Constitution over treaties when he wrote, "Our particu-
lar security is in possession of a written Constitution. 
Let us not make it a blank paper by construction.  I say the
same as to the opinion of those who consider the grant of
the treaty making power as boundless.  If it is, then we
have no Constitution."   Jefferson's analysis tends to be58

supported by the case law, which says that the U.S. federal
government cannot enter into treaties that are incompatible
with the U.S. Constitution.   Doe v. Braden (1853), for59

example, asserts that U.S. courts have a legal "right to
annul or disregard" the provisions of a treaty if "they
violate the Constitution of the United States,"  and the60

Cherokee Tobacco (1871) decision declares that "a treaty
cannot change the Constitution or be held valid if it be in
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violation of that instrument."   In Reid v. Covert (1957),61

the Court reaffirmed that it "has regularly and uniformly
recognized the supremacy of the Constitution over a treaty,"
and that

there is nothing in [the Constitution's] language
which intimates that treaties do not have to com-
ply with the provisions of the Constitution.  Nor
is there anything in the debates which accompanied
the drafting and ratification of the Constitution
which even suggests such a result. . . . It would
be manifestly contrary to the objectives of those
who created the Constitution, as well as those who
were responsible for the Bill of Rights--let alone
alien to our entire constitutional history and
tradition--to construe Article VI [re treaties] as
permitting the United States to exercise power
under an international agreement without observing
constitutional prohibitions.  In effect, such
construction would permit amendment of that docu-
ment in a manner not sanctioned by Article V [re
the amendment process].  62

More specifically, the Supreme Court has said that the
federal government cannot enter into treaties that relin-
quish the constitutional rights of American citizens.  In
Geofroy v. Riggs (1890), for example, the Court found that
the federal government's treaty power does not enable it "to
authorize what the Constitution forbids."   Later cases,63

such as U.S. v. Wong Kim Ark (1898)  and Asakura v. City of64

Seattle (1924)  reiterated the point that constitutionally65

protected rights are sheltered from the domestic effect of
treaties.  More recently, in Boos v. Barry (1988), the Court
stated, "Rules of international law and provisions of inter-
national agreements of the United States are subject to the
Bill of Rights and other prohibitions, restrictions or
requirements of the Constitution and cannot be given effect
in violation of them."   Since the ICC draft statute would66

"give effect" to international laws and provisions contrary
to the Bill of Rights--namely, forfeiting wholesale the
Fifth and Sixth Amendment rights of Americans brought before
it--any ICC judgment against an American is not likely to
withstand a constitutional challenge.

But there is a more fundamental question: whether the
U.S. Constitution will even allow an American to be tried
before the ICC in the first place if his or her offence was
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committed on U.S. soil.  As attorneys Lee Casey and David
Rivkin Jr. point out in Commentary, the relevant case here
is Ex parte Milligan (1866).   During the Civil War, U.S.67

government officials arrested several anti-war politicians
in Indiana, including Lamdin P. Milligan.  Fearing that weak
support for the war in Indiana would lead to an acquittal by
an Indiana jury, President Andrew Johnson denied the politi-
cians a civil trial and tried them in a military court. 
Milligan appealed.  The Supreme Court unanimously found in
his favor, stating, "The Constitution of the United States
is a law for rulers and people, equally in war and in peace,
and covers with the shield of its protection all classes of
men, at all times, and under all circumstances."   Since68

the military court was not "part of the judicial power of
the country" under Article III of the U.S. Constitution, its
verdict was judged invalid.  If the same legal reasoning
applies to the ICC, any ICC judgment against an American who
committed an offense in the United States will likely be
judged unconstitutional because the ICC is clearly not an
Article III court of the United States.

The Clinton Administration's Response

Wary of all of those problems, the Clinton administra-
tion has pushed for the creation of a court in which any
permanent UN Security Council member (e.g., the United
States) can stop the referral of a criminal case to the ICC
prosecutor.  But as Siddharth Varadarajan of the Times of
India points out, that position "is tantamount to granting
the US (and all 5 permanent Security Council member states)
veto rights over any investigation of war crimes committed
by itself or its allies."   Many proponents of the court69

are opposed to the U.S. position and argue that the ICC
prosecutor should be able to investigate situations on his
or her own initiative and not be solely dependent on a
referral by the Security Council.  

In August 1997 the UN delegation from Singapore pre-
sented a compromise that would require the Security Council
to take an affirmative decision to delay ICC proceedings
once they had been initiated by the prosecutor's office. 
The UN delegation from Canada offered an added stipulation
that the decision to stop an investigation must be renewed
every year.  In March 1998 Argentina and Germany proposed
that the prosecutor may initiate an investigation after
obtaining authorization from the Pre-Trial Chamber by show-
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ing that there is a "reasonable basis" for investigating. 
In short, an international consensus is building up against
Washington's vague formula for a Security Council veto.

 Nevertheless, the Clinton administration has already
put its political eggs in the ICC basket, endorsing the idea
many times.  In an October 1995 speech at the University of
Connecticut, for example, President Clinton said, "A signal
will come across even more loudly and clearly if nations all
around the world who value freedom and tolerance establish a
permanent international court to prosecute, with the support
of the United Nations Security Council, serious violations
of humanitarian law."   And more recently, in a February70

1998 speech before the University of Oklahoma College of
Law, David J. Scheffer, the U.S. ambassador at large for war
crimes issues, stated, "President Clinton is determined to
see established, by the end of this century, a permanent
international criminal court that will bring to justice
future perpetrators of genocide, crimes against humanity and
war crimes."  71

In short, the Clinton administration is wary, and at
the same time supportive, of establishing the ICC.  That
"split personality" on the ICC has once again put the admin-
istration in the position of negotiating a treaty it proba-
bly cannot endorse--much less get ratified by the U.S.
Senate.  Indeed, as Yale University law professor Ruth
Wedgwood points out,

The United States has a penchant these days for
joining international negotiations that spin out
of control: We went to Kyoto to talk about climate
change and discovered we couldn't sign the treaty. 
We went to Ottawa to talk about land mines and
found our military problems ignored by other
states. . . . We may be the "indispensable coun-
try," as Secretary of State Madeleine Albright
likes to say.  But we often set ourselves up as
Alamo holdouts, criticized as the indispensable
country with indefensible positions.72

More curious is how the Clinton administration backed
itself into its current policy corner.  The administration
did not look to the Bill of Rights and the U.S. Constitution
as its starting point in negotiating the ICC.  Instead, it
accepted from the beginning the premise of the UN's Interna-
tional Law Commission that an American citizen's constitu-
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tionally protected rights are not absolute rights but tenta-
tive or conditional rights.  The likely result of that
concession will be that the U.S. Senate will face the pros-
pect next year of being asked to ratify an unconstitutional
treaty.

Conclusion

Given the foregoing discussion, it is clear that the
ICC conference in Rome will probably produce a treaty of
dubious merit and unconstitutional content.  Specifically,
the proposed International Criminal Court threatens to
diminish national sovereignty, interfere with peacekeeping
operations, produce selective and politicized justice, and
grow into a jurisdictional leviathan.  Perhaps most worri-
some, it appears that American defendants brought before the
court will not have many of the crucial protections enumer-
ated in the Bill of Rights. 

The long list of problems that are likely to emerge
with the formation of the ICC--in any conceivable incarna-
tion--creates reasonable doubt about the wisdom of estab-
lishing the court in the first place.  The Clinton adminis-
tration ought to change course and decline to support the
treaty that emerges from the Rome conference.  If the admin-
istration proves unwilling to defend American sovereignty
and the constitutional rights of the American people, the
U.S. Senate and the U.S. House of Representatives will
likely have sufficient grounds to, respectively, refuse to
ratify and to fund the ICC.  If Congress goes ahead with the
treaty, however, it could open a Pandora's box of legal
mischief and political folly.
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