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PROCEEDI NGS

MR PILON. W are going to hear from Marjorie Heins on

her new book, "Not in Front of the Children: Indecency,
Censorshi p and the Innocence of Youth." Then we are going to
have conments by Larry Jarvik, who is hinself an author of "PBS:
Behi nd the Screen" and other publications. | wll introduce
Marjorie and Larry as they conme before you.

Let me now i ntroduce Phil, who will recount fromhis

book, the experience of having 37 arned Federal and State agents
i nvade his business in North Carolina as he was hinself in New
York. It was a harrow ng experience that |asted altogether eight
years and he triunphed and is sonething of a hero in these areas
for having stood his ground agai nst governnent, and in particular
agai nst the Meese Pornography Comm ssion.

Phil is a graduate of Harvard Coll ege and al so of the
University of North Carolina at Chapel HlIl. He received his
B.A fromHarvard and his naster of science in public health from
the University of North Carolina. From 1966 to 1969, he served
as CARE' s representative in Bonbay, and Deputy Director of CARE s
Al'l India Programin New Del hi, during which tinme he provided a
provi si on of suppl enental foods for school l[unches for 10 mllion
I ndi an children, special nutrition prograns for nothers and
preschool ers, and related projects in fam |y planning.

He continued his work in fam |y planning as the
Executive Director of Population Services International from 1970
to 1977. It is an international organization which nanages
progranms of fam |y planning and child health in devel oping
countri es.

From 1977 to the present, he has been in the famly
pl anni ng and i nternational managenment consultant area as
Presi dent of PHE, |ncorporated, and DKT International.

He is an author and | ecturer on famly planning. He

wites prolifically. 1In fact, just a couple of weeks ago he had
a piece in the Washi ngton Post on his experiences as CARE s
representative in India. It was his experience, however, as an

entrepreneur in the mail-order erotica business that brought him
afoul of the Justice Departnment in 1987. He is here to recount
t hose experiences in a very brief way from his book.

Woul d you wel cone pl ease, Phil Harvey.

( Appl ause.)

PH LI P D. HARVEY, AUTHOR
"GOVERNMVENT VS, EROTI CA:  THE SI EGE OF ADAM & EVE"
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MR. HARVEY: Thanks very much, Roger. | am
particul arly happy when an introduction |ike that sounds so
incongruous. | kind of like to be incongruous.

What right does the governnent have getting into our
heads, or trying to get into our heads? By what authority,
constitutional, noral or other, does the governnent enter into
our private lives, tell us what we can read, what we can watch on
our television screens, and what we can think in the privacy of
our own hones?

At bottom | think that that is the fundanental
question addressed in the eight-year struggle described in ny
book. And it seens a particularly appropriate question to
address at this forumat the Cato Institute.

In ny 15 mnutes, | would like to try to do three
things today very quickly. First, I will give you a super fast
description of our case, the crimnal case agai nst Adam and Eve
and against ne by State and Federal authorities, fromindictnment
and trial to re-indictnment, to counter-suit, fromMNorth Carolina
to Uah, to Kentucky and Al abama, and back agai n.

Second, | will address the constitutional inplications
of the case, particularly the First Amendnent inplicati ons, and
how we were able to conme to grips with those issues, and why the

resolution of our case, | think, has left the United States just
alittle bit freer than it would otherw se be.

Finally, I would like to talk about sex. This always
makes people a little nervous. "WII he say sonething gross?"

The seven bad words, for exanple, that are forbidden by the

Paci fica Radio case. That is the worrisone part. The good part
is that everybody tends to stay awake. No one wants to mss the
good stuff. But I amfascinated with the crimnalization of
sexual imges and sexual ideas and why we do that. And | would
like to share sone of those thoughts with you and get sone of
your ideas in return.

Now, here is the fast version of the Adam and Eve case.
The United States of America and the State of North Carolina
versus Adam and Eve and Phil Harvey and, turning the tables, Adam
and Eve versus the United States. 1In 1986, we were running a
quiet little conpany in a rural area of Orange County, North
Carolina, seven mles west of Chapel HIl, with about 120
enpl oyees, ordinary people making from $4 to $40 an hour, nothing
hi gh- power ed, nothing special. W were selling condons and
lingerie and sex toys through a mail-order catal ogue. W were
al so selling x-rated videos.

We were m ndi ng our own busi ness, working very hard to
build customer loyalty and satisfaction |ike any other nail-order
busi ness. On May 29, 1986, al nbst 15 years ago today, exactly,
37 agents, Federal agents from Utah, the Federal District of
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North Carolina in Ral eigh, and several agents fromthe State of
North Carolina, as well, closed us down, interrogated all 120
enpl oyees in separate interviews, searched themall, photographed
each one, and issued each enployee with a subpoena to appear in
front of a grand jury. They ran out of subpoenas. They said,
"Ch, that's no problem W'I| Xerox the subpoenas."

And it wasn't |ack of know edge of the |aw and | egal
procedure, | think, that led themto think that they could just
take a subpoena and start running themoff on the copier. They
knew better. But because this group and the peopl e behind them
and behind this entire operation were so sure they were doing the
right thing, were so convinced that what they were doi ng was so
good and true and right, that to be bothered with little
necessities |ike the fact that subpoenas have to be issued in
original in order not to get tossed out, sinply didn't occur to
t hem

And it turned out that this was quite synptonmatic of
the Federal authority's approach to this case throughout. They
were doing God's work. In sone cases they said and neant that
quite literally; in any event, they were doing the right thing.
And the idea that they should have to pay attention to
constitutional niceties sinply didn't often occur to them

The two Federal jurisdictions that were participating,
Utah and the Eastern District of North Carolina, as | nentioned,
wer e acconpani ed by authorities from Al amance County in North
Carolina. Alamance is a very conservative county, bordering on
Orange County, where we were |ocated. And the two Federal
districts got into a kind of Al phonse and Gaston thing about who

should indict us first. Uah said, "Well, you are nuch closer to
Ral ei gh; why don't you go ahead and indict themthere?" And
Ral ei gh said, "Well, you have a better case."

And this was going back and forth in a way that does
not reflect well on the expertise of the Federal Governnent. But
the North Carolina District Attorney in Al anance County just got
tired of all of this, so he indicted us. W were then very
quickly on a fast track to atrial. | was indicted and the
conpany was indicted. There were nine itens in the magazi nes and
vi deos. And when you added up the possible jail tinme, it canme to
47 years.

This was for selling sexual depictions of cheerfully
consenting adults to other willing adult buyers. | should say
that by that tinme, and certainly subsequently, we had done a
great deal of research and a great deal of work on the inpact of
explicit sexual inmages on viewers, on readers, et cetera. A |ot
of research has been done in this is area because so many peopl e
want to prove that it is harnful that research with that
notivati on has been quite extensive. And we have found, based on
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an enornous anount of data, that the inpact of nonviol ent sexual
imgery on viewers is slightly beneficial. That is, it is not
only not harnful but seens to have sone mld beneficial effects.
So, that needs to be taken into account when thinking about the
47 years.

We had a relatively fast trial, although probably not
quite as fast as the prosecutors had hoped. The jury watched
five hours of tapes, |ooked at a whole | ot of magazi nes and
literally took five or six mnutes to cone to the concl usion that
neither | nor the conpany were guilty of dissem nating obscenity.

The Federal authorities were furious about this. In
t he di scovery process in our civil suit later on, we found that
the North Carolina U S. Attorney had pretty well scoured the
State trying to convince other State authorities to indict us.

He failed in that. The result was about three years in Round One
of goi ng back and forth.

W felt quite clearly that having been vindicated in
very conservative, rural North Carolina, that we ought to be able
to work out sone kind of a deal to put the thing behind us. But
there was, in fact, deeply religious conservatives, as tw FBI
agents later testified, who let their religious convictions
override their professionalism So, on and on we went.

The negotiations, plea di scussions, back and forth,
Utah and North Carolina, threats of other jurisdictions,

i ncl udi ng Kentucky who we finally, eventually did hear from and
gradual ly it becane clear that the Federal Governnent wanted to
put us out of business. They were working on other conpanies,

i ndicting other conpanies. And even if we were to remain in
busi ness, it becane clear that they were not going to permt us
to sell any formof sexually oriented speech, possibly even
sexual |y oriented nmerchandi se not involving speech, |ike

vi brators.

They pretty well admtted, and this was a great m stake
on their part as it turns out, that they were confortabl e using
t he obscenity |l aw and using these prosecutions to suppress back
i ssues of Playboy nmagazine, and for us to sell them They
weren't saying that Playboy was obscene. |Indeed, they were
sayi ng Playboy is not obscene, but we won't let you sell it. |If
we are going to agree to this, you can't sell any form of
sexual l'y oriented expression.

And it sinply didn't occur to themuntil this thing
unfol ded further that using the obscenity |law to suppress
non- obscene speech was a blatant violation of the First Amendnent
to the Constitution. As a result of watching what was happeni ng
to other nmail-order sellers, other conpanies selling sexually
explicit material interstate through the nmail, we canme to realize
that we would al nost certainly be subjected to a nulti-district
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si mul t aneous prosecution strategy that woul d deci mate us
financially, and we therefore decided to sue the government on
constitutional grounds.

Havi ng done so, just a couple of nonths later, at |ong
| ast, after the many years that had gone by, Utah deci ded that
they would indict us. The timng of that indictnent clearly
showed that it was intended as punishment for our having had the
chut zpa to sue them At this point we were in a classic Suno
match. | and several of ny managers and the conpany were under
indictment in Salt Lake City. At the sane tine, we had sued the
DQJ, including the U S. Attorney in Salt Lake City and the
Assistant U. S. Attorney in Salt Lake City, with nassive
docunentation, taking the position that they were and had been
abusing their authority and in the process had been depriving us
of our First Anendnent rights.

We woul d, as part of our civil suit, be getting copies
of internal docunents, nenoranda, notes, phone conversations, and
so on. And | have known for many, many years that one thing the
government does not like is giving up its interna
correspondence. So, we had sone | everage. W were under
indictnment. They had that big stick. Wth the | everage of the
civil suit, we had at |east a nmediumsized stick with which to
respond.

Now, the constitutional issues here center around what
came to be called "the bad faith notivation" of the governnent,
which, as | have already alluded to, neant that they were
del i berately and consciously using the law to seek a result that
the law had nothing to do with. That is, they were using tactics
related to the enforcenent of obscenity |aw that was nmeant to
suppress non-obscene speech. To do this, they were initiating
simul taneous, nultiple indictments, which we got a TROto
prevent. That was the first step in our civil suit. A district
judge right here in D.C. said, "You can go after these guys, but
you can only do it in one jurisdiction.™ So, that was the first
victory.

There was one conpany that was indicted sinmultaneously
in Virginia, two jurisdictions in North Carolina and in Al abans,
all at once, and informed by the governnent, "You are going to go
on trial in Virginia on this date. As soon as that trial is
over, we go to the next one. As soon as that trial is over, we
go to the next one, and so on.” And it was that conbination of
this devastating nulti-district sinultaneous prosecution
strategy, with their clearly stated intent to use this strategy
t o suppress non-obscene speech, that resulted in eventual
deci sions that essentially, not definitively and finally, but
essentially have said this approach is unconstitutional.
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Vell, let ne get quickly to the subject of sex before
Roger tells nme | have to sit down. The curious thing to ne, and
| find it really quite bizarre, is why we should chose to
crimnalize these particular kinds of depictions; that is,
depi ctions of sexual intercourse and other human sexua
activities. Wy do we crimnalize such depictions?

The sex act, we all agree, is necessary for the
survival of the human species. The sex act is pleasurable. The
sex act is an integral part of what are usually our nbst intinmate
and satisfying relationships with other persons.

Yet, this aspect of our lives which, by any objective
criteria it seems to ne, are entirely benign and positive and
good, we feel anxious about, we feel fear about, we feel
enbarrassnment about, and we feel shane about. Those facts, that
is, the shane and the enbarrassnent and the disconfort and the
fear, are manifested in the obscenity | aws, which pick out one
thing, sex, as sonething that can be forbidden w thout any burden
of show ng harm

The ot her incursions, or the other Iimtations, on free
speech have to do with inciting i nmrediate harm or deliberately
doi ng harmto sonebody's reputation, which is quite different.
These concerns are manifested in our swear words. Wy should so
many of our swear words have to do with sex? Wy don't we have
swear words about nurder or rape or beheadi ng people? That is
t he kind of thing we ought to have swear words about.

O the seven forbidden words in the Pacifica Radio
case, five were sexually oriented words, words describing sex
acts, including sexual intercourse, and no, | won't use the
coarse terms. And the other two are words referring to human
waste. You can understand why we woul d use terns about human
wast e for swear words, because solid waste, at least, is full of
gerns and dirty and stuff you have got to get rid of and di spose
of. But sex is great. Yet, nobst of our swear words tal k about
sex. \Wy?

| have this fantasy about explaining to a Martian Ph.D
student, or a Ph.D. student from another galaxy, fundanental
t hi ngs about human sexuality and reproductive habits. And I can
think of no difficulty in explaining howwe all have a strong sex
drive, how that has been necessary evolutionarily for the
survival of our species. | have no problem explaining that we
have been very successful at reproducing. As a species, we
reproduce so successfully that there are a good nmany of us who
t hi nk perhaps we have overdone it a bit. But | don't think I
could explain to sone rational person or being from anot her
gal axy why we are enbarrassed about our sexuality.

It seens to have no survival value that | can think of.
And | will quickly give you the only sl ender working hypothesis
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that | have devel oped about this, why we are enbarrassed about
the process by which we reproduce. | think it has sonething to
do with the loss of control. As rational beings, we like to feel
that we are in control of our lives and to sone extent in control
of our environnent. And it is in our sexuality that we nust
relinquish control to a degree that | think many people find
scary. There is the literal fact that you have to give up
control to achieve sexual climax. That is not only literally
true, but | think for a great many people kind of true by
extension. So that in our sexual lives, if we are passionately
in love, for exanple, we just don't have as nmuch control over our
lives as we would perhaps like. And maybe we are afraid of

| osing control altogether.

The tension between the rational person and the sexual
person is nicely illustrated in an old joke about God and Adam
God says to Adam "The good news is you will have both a penis
and a brain. The bad news is that there will only be enough
bl ood in your systemto use one at a tine."

| think that nicely sums up this fear that our rationa
sel ves have about the sonewhat irrational beings that we becone
as our sex lives are manifested. But | would be very interested

in hearing other people's ideas about this because |I still find
it very bizarre and very hard to explain.

Thank you.

(Appl ause.)

MR. PILON:  Thank you, Phil. That |ast argunent

sounded | i ke a proof that dogs are not rational since they are
utterly uninhibited in these matters.

Now, we nove from prosecution to censorship, and to
per haps an even nore provocative thesis, with a new book that has
come fromMarjorie Heins, "Not in Front of the Children."

The prosecution that Phil spoke about, which he only
t ouched upon, and you nust read his book to get a feel for what
it islike to be up against 37 arned Federal agents. It is
really harrowing. And he does give a very graphic description of
t hat .

Censorshi p, however, is a sonewhat different matter.
Whether it is prosecution or censorship, so much of our lawin
this area is enacted in the nanme of protecting children. O
course, the State does have a very legitinmate interest in
protecting children. And that is just what Marjorie Heins has
sought to raise sonme searching questions about. W have no
better evidence of this phenonena than what is going on right
now, the CPPA, the recent Federal |aw mandating Internet filters
in public schools and libraries, the congressional
reaut hori zation of abstinence until marriage sex education. So
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much of what is done in this area is done in the nane of
chi | dren.

Now, what Marjorie has done is taken a firm stand
agai nst censorship. Her position, very provocatively, is that

direct harm nust exist before speech can be suppressed. | am not
going to further characterize the book. It will be her job to
work us through in 15 mnutes this very delicate thesis. | am

sinply going to introduce her and suggest in doing so that she is
certainly qualified to address this thesis. The book, by the
way, has over 100 pages of notes to buttress its argunent. So,

it is not un-authoritative.

Marjorie directs the Free Expression Policy Project at
the National Coalition Against Censorship in New York. And from
1991 to 1998, she directed the Anerican Cvil Liberty Union's Art
Censorship Project, where she was counsel in a nunber of Suprene
Court First Amendnment cases, including the National Endownent for
the Arts v. Finley, and Reno v. ACLU.

She is the author of two other books and numerous

articles on civil rights and civil liberties. In 1999, she was a
visiting scholar at Canbridge University Law Faculty. She
graduated from Harvard Law School. She clerked for Justice

Benjam n Kaplan in the Massachusetts Suprene Judicial Court, and
t aught advanced constitutional |aw and Federal courts at Boston
Col | ege Law School, where she directed the Cvil R ghts Division
of the Massachusetts Attorney Ceneral's office.

And as she says in her bio, she spent seven
unforgettabl e years as a staff attorney at the ACLU of
Massachusetts.

Wul d you wel cone, please, Marjorie Heins.

(Appl ause.)

MARJIORI E HEI'NS, AUTHOR
“NOT I N FRONT OF THE CHI LDREN
| NDECENCY, CENSORSHI P, AND THE | NNOCENCE OF YOUTH'

M5. HEINS: Thank you, Roger. As Roger said, this was
a rather daunting enterprise, and you are going to get the
Monarch Notes version of "Not in Front of the Children," in 15

mnutes. And this is ny nmaiden outing, so forgive ne. | am
going to read you sonme passages, but also | will be resorting to
my notes on occasion. After a couple nore outings, | wll

probably be able to do it in ny sleep.
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This book got its inspiration when I was working at the
National ACLU in the 1990's on First Anendnent cases. As Roger
suggested, repeatedly, we would see the justification, whether it
was an extension of the endless litigation involving the
broadcast industry and the FCC s policing of the Seven Dirty
Words or indecency in general, the sane indecency standard then
bei ng used for cable television in a subsequent congressiona
enactnent, and then finally in the 1996 Conmuni cations Decency
Act, or whether it was censorship on the local |evel of the
school library, renoving, whether it was "Heather Has Two
Monmi es, " or books by Judy Bl unme, Maya Angel ou, "Huckl eberry
Finn," the justification was "W have to protect the kids from
harm" And | began to becone curious about where this cane from
and what it actually neant.

In the lawsuit chall enging the 1996 Conmuni cations
Decency Act, the law that basically crimnalized i ndecent
communi cations on the Internet, the ACLU | awers, of which I was
one, tried to get the courts to think about this issue in a
little nore depth. W had plaintiffs who distributed a variety
of sexual and potentially indecent information and contmuni cati ons
and literature on the Internet to try to get the court to think a
little bit about the question of harm-- birth control
information, artistic nudes from nuseum Wb sites, card catal ogs
of public libraries. And we had sonme success in that regard.

But the Supreme Court decision in 1997, in what we call Reno |
Reno v. ACLU, as | describe in the book, sort of was Janus faced.

On the one hand, the court did recognize that |ots of
material that would fall within this broad definition of
i ndecency, it was hard to inmagine it would be psychol ogically
harnful to mnors, and in many instances, would be beneficial,
educati onal, enhancing their know edge of health and so forth.

But at the same tine the court turned around and then went back
to rhetoric that we had seen in earlier indecency cases, just

sayi ng, without nuch analysis, that there was clearly a
conpel l'i ng governnent interest in protecting mnors frompatently
of f ensi ve communi cati ons.

So, | concluded finally that there would be limted
opportunities to really explore this issue in litigation. And
eventually | did | eave the ACLU and get to work on "Not in Front
of the Children."

The notivation really was to explore the issue, to give
peopl e information, to get people thinking, and to stinulate nore
t hought ful debate about harmto-mnors based censorship by
providing a kind of historical and political context, and try to
stinmul ate sone di scussi on on whether these various censorship
initiatives, whether it is another indecency or harmto-m nors
| aw, school libraries, Internet filters, ratings, does any of it
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really help protect kids from bad ideas out there in the world,
or in fact mght it in sone instances even disserve kids?

The exanple, once | got into the research, the exanple
of that that was nost vivid to ne, was the abstinence until
marri age sex education, which Roger nentioned, which is now
of ficial governnment policy. And up for reauthorization this year
is a section of the so-called Welfare Reform Law that funds sex
education prograns only if they contain an eight-point
i deol ogi cal agenda, including the proposition that any sexua
activity outside of marriage is physically and psychol ogically
harnful. And no information about contraceptives or safer sex
except false and misleading informati on such as that condons
don't work.

This is a kind of stark exanple of how censorship in
the nanme of protecting kids can end up being quite harnful to
t hem

So, the hopeful goal of the book is to stinmulate that
ki nd of thought and maybe nove us in the direction of figuring
out affirmative, non-censorial ways to address the concerns that
are quite conmon and quite justifiable in society about the
barrage of nedi a nmessages that kids get, not all of which are
good.

Anyhow, Roger will stop nme if the Mnarch Notes go on
too long. But during the research | found the idea that
censorship is needed to shield inpressionable youth from bad
i deas goes all the way back to Plato. And over the centuries,
noti ons of chil dhood, devel opnment of an idea of chil dhood
i nnocence, which certainly was not part of Wstern culture
originally, ultimately, in the late 19th century, the invention
of the idea of adol escence as a speci al phase of devel opnent,
after childhood, but also to be segregated and protected, or
shi el ded and controll ed, the devel opnent of these concepts showed
t hat what we consider harnful to mnors psychologically is very
rel ative.

Anxi eties about sexuality really were a fairly new
devel opnent in this evolution. And what | found was that it
really began to arise in the 18th century, wth nasturbation
myths. And eventually the fears of youthful masturbation becane
enbodi ed in our obscenity law. And the obscenity standard for
both the United States and Engl and, when obscenity | aws began to
be passed in the 19th century, was defined in an English case
called Regina -- Queen -- versus Hickland. And it turned on
whet her the material woul d deprave and corrupt those who were
i npressionable, primarily youth, and, to be even nore specific,
whet her it would suggest to the m nds of the young of either sex
t houghts of a nobst inpure and |ibidinous character.
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So, the obscenity | aws derived fromfears about
yout hful sexuality, which in turn derived fromfears about the
dire effects of masturbation. So, here is a brief excerpt:

"The publication in 1710 of a lurid English tract
entitled Onania, or the Heinous Sin of Self Pollution and al
its Frightful Consequences in Both Sexes Considered " -- they
liked long titles -- "marked the beginning. The frightful
consequences, according to this tract, ranged from pi npl es and
| apses of nenory to hysteria, inpotence, body pains, and itching,
tunors and insanity. ~Onania' reportedly passed through 80
editions and it was transl ated, studied and duly incorporated
into nedical tomes. By far the nost influential of these was the
Swi ss physi ci an, Sanuel - August Tissot's 1758 work" -- and now you
are going to have to pardon nmy French, literally --

"“De |'"onanisne, ou dissertation physique sur |es nal adies,
produites par |a masturbation,' which drew on "Onania' even while
acknow edging that the earlier work was a perfect chaos full of
nmoral trivialisns.

"Claimng the authority of science that his predecessor
| acked, but also relying on noral and religious exhortations,

Ti ssot reported many dreadful consequences of yout hful
self-gratification, including consunption, incontinence,

j aundi ce, | oose teeth, sallow conplexion, and a variety of
psychological ills that, to the extent Tissot's secondhand
reports were accurate, were probably caused by the overwhel m ng
shame and guilt foisted on youngsters who indulged in the
natural, comon practice."

The book traces the devel opnent of obscenity |law. The
activities of Anthony Constock, who nost of you heard of, was
really the primary censor in the United States for 40 years. He
was founder of the New York Society for the Suppression of Vice
and, agai n, sonebody who was obsessed with these anxieties and
fears about masturbation and the need to suppress any literature
t hat m ght arouse libidinous thoughts, which of course woul d not
ot herwi se exi st in youthful brains.

Here is a little excerpt from Constock. And although
the prose is very lurid and the prose styles have changed, in
many ways it really isn't that different fromwhat we see today
internms of political rhetoric about shielding mnors from
sexual | y arousing or explicit material. Conmstock's 1880 book,
"Frauds Exposed,” warned that evil reading "breeds |ust, which
defiles the body, debauches the inagination, corrupts the m nd,
deadens the will, destroys the nenory, sears the conscience,
hardens the heart and damms the soul ."

"Li ke a panorama,” he went on, "the inmgination seens
to keep this hated thing before the mind" -- this has an
aut obi ographical feel to it -- "until it wears its way deeper and
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deeper, plunging the victiminto practices he |loathes." Et
cetera.

So, censorship just sort of seemed a natural adjunct to
other efforts to protect youth fromtheir own devel opi ng
sexuality. The book traces how the obscenity | aw gradually
becanme nore rational. The U ysses case in the 1930's was an
i nportant | andmarKk.

Gradual ly, the Supreme Court al so, although announci ng
an obscenity exception to the First Anendnent, did in that sane
year, 1957, acknow edge that we couldn't have a standard that
turned on what was thought fit for children.

| trace the concerns about violent content from
gangster novies in the thirties to crime com c books in the
fifties. And | had in there congressional hearings on the issue
of harmto mnors fromconm c books. And | had a real struggle
getting hold of sonme of these inmges, "Tales Fromthe Crypt" and
"Crime Suspense Stories," EC Comcs fromthe fifties, which were
in fact totally suppressed at that tine.

One of nmy favorite parts of the story is "Policing the
Ai rwaves," which traces the FCC s indecency standard for radio
and television, finally culmnating in the Pacifica Seven Dirty
Wrds case. | will just give you one brief excerpt froma
pre-Pacifica FCC i ndecency case, involving G ateful Dead
guitarist, Jerry Garcia. Then | will sit down and we can talk
nore about this in the question period.

Garcia was interviewed in January 1970 by WJUHY Radi o,
Phi | adel phia. He held forth on nusic, ecology, philosophy, and
politics in his characteristic, uninhibited style. Four-letter
wor ds abounded, nostly either as adjectives or as substitutes for
"et cetera," and occasionally as an introductory expletive as in,
"I nmust answer the phone 900 fuckin' tinmes a day, man" and
"Political change is so fucking slow "

The FCC rul ed the | anguage i ndecent, which it now
defined as -- and the | awyers anong you will recogni ze the
begi nnings of the Pacifica standard -- the FCC defined it as
"patently offensive by contenporary comunity standards and
whol Iy wi thout redeem ng social value." The definition was
obvi ously borrowed fromthe Suprenme Court's then current
obscenity test, but the FCC version | acked the requirenent that
the dom nant theme of the material appealed to the prurient
interest. And later on, in the devel opnment of indecency | aw,
actually with the Pacifica Case, the FCC and the Suprene Court
al so dropped out the "w thout redeem ng social value" part, so
that the indecency standard now is sinply "patent offensiveness."

The Garcia interview was clearly not obscene, as the
FCC acknow edged. Its doninant theme was not prurient and indeed
did not even focus on sex. But in regulating broadcasting, the
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FCC said it was not limted to banning only constitutionally
unprotected obscenity. Garcia' s |anguage was not illegal, but
that did not mean there was a right to use it in public arenas.
Broadcasti ng can be regul ated because it cones directly into the
honme, frequently w thout any advance warni ng and, in addition,
there were very |large nunbers of children in the broadcast

audi ence.

“No one woul d ever know, in home or car |istening" --
and | am quoting fromthe FCC opinion now -- "whether he or his
chil dren woul d encounter what he would regard as the nost vile
expressions.”

As in previous and subsequent cases, the Conm ssion did
not explain the nature of the harmto mnors that it assuned
woul d flow from hearing nost vile expressions. But protecting
t he young continued to be the hook by which it justified its
i ndecency patrols. As in a previous case, sO now in this one,
there were two di ssents fromliberal Comm ssioners on the FCC,

Ni chol as Johnson and Kennet h Cox.

"What this Comm ssion condems today is not words but a
culture,"” Johnson lanented, "a lifestyle it fears because it does
not understand."” Cox added that "People who did not |ike the
i deas or | anguage of the counterculture do not need to listen to
progranms of this kind. Garcia was not trying to shock or
titillate his audience. Apparently, this is the way he tal ks and
| guess a lot of others in his generation do, too."

Cox rem nded his fellow Comm ssioners that they had
found WUHY guilty of a crinme, "though |I suspect, "he wote, "that
the U S. Attorney in Philadel phia has nore inportant matters to
occupy his tinme than to bring crimnal charges against a radio
stations whose guest conplains that Political change is too
fucking sl ow. "

(Laughter.)

M5. HEINS: And if you liked that one, one of the
di al ogues between Howard Stern and Robin Quivers that the FCC
deci ded was i ndecent was basically a parody of the FCC i ndecency
pol i ce.

| do have a chapter on nmedia effects. Mst of that
literature is about violence, not sexual content.

To sumit up, | wll just say that | really had a sort
of "enperor and his new cl ot hes” experience when | got into this
because, being a First Amendnent advocate, | think that speech

does matter and has inpact. Art and entertai nment have a big

i npact on us enotionally and in a wde variety of ways. And I
fully expected the social science literature, which had been so
wi dely proclained to prove harnful effects from viol ent
entertainment, to in fact do so. And like some psychol ogi sts who
have | ooked at this with an open m nd, but being far |ess
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school ed than they, when you start |ooking at the material, you
really have to shake your head in disbelief that people with
Ph.D.'s and peopl e who have professorial positions at major

uni versities have been so disingenuous about the very -- |

woul dn't even say "limted," | would say "non-existent" -- proof.

That is not to say that there are not a wde variety of
effects fromentertai nment of all kinds, sone of which, for sone
peopl e, for sone children, may be harnful in sonme circunstances.
But it is not sonething that | think ultimately can be proved by
science. And we end up sort of back where we started, that the
harm to-m nors concept is not one that is susceptible to
scientific denonstration. It is about val ues and ideol ogi es.

And as | nentioned earlier with the reference to abstinence sex
education, sonetinmes it can really get in the way. It can itself
be very harnful to kids.

Hopeful ly, the book will be a resource for people to
try to think about affirmative kinds of approaches to these
anxi eties we have about kids, real sexuality education and nedia
literacy education being primary exanples.

Thank you.

(Appl ause.)

MR. PILON:  Thank you very nuch, Marjorie.

W are going to, as usual, have a reception afterward
upstairs. W are going to have sone di scussion here on the panel
and sone questions fromthe floor, as well. Before that,
however, to get the discussion going, we are going to have Larry
Jarvi k give comments on both of the books, which he has had a
chance now to read.

Larry, it is good to have you back at Cato. He is the
proprietor and publisher of a Wb site called The Idler, a Wb
periodical. Larry is a graduate of the University of California
at Los Angeles, where he received his master in fine arts and his
Ph.D. infilm He is the author of "Masterpiece Theater and the
Politics of Quality,” published by Scarecrow Press, and then
"PBS: Behind the Screen,"” published by Prima Press, a book we
featured here in a Book Forum a couple of years ago.

H s articles have appeared in The New York Tines, the
Wal | Street Journal, the Los Angeles Tinmes, and the Boston d obe,
anong ot her publications.

He has produced and directed the documentary film "Wo
Shal | Live and Who Shall Die?" WII you wel cone please, Larry
Jarvi k.

(Appl ause.)

LAURENCE JARVI K, AUTHOR
"PBS: BEH ND THE SCREEN, " AND
PUBLI SHER, "THE | DLER"

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



16

MR. JARVIK: Thank you for inviting me, Roger. It is
nice to be back at the Cato Institute.

| suppose | was asked to cone to give a slightly
di fferent perspective on both books -- shall we say a
conservative perspective in a libertarian forum So, what |
would Iike to do is start out by saying that both books are very
different. | think Phil Harvey's book is really a personal
testinony of a fight with the Federal Governnent. And it really
coul d be about al nost any subject; it happens to be about
por nography. But that sort of is not the dispute. Phil Harvey,
towards the end, says, "This is vice." And that is okay, because
| agree with Lysander Spooner, | think it was, who said, "Vice is
a private matter, crine is a public matter, and the governnent
shoul d be concerned with crime and | eave vice to individuals.”

So, there was no attenpt to say what you were doi ng was
necessarily a great public service, although | believe from
readi ng the book that you believe it is part of a public service
because, as | can see fromyour story in famly planning and
i nternational devel opment, you saw the popul ati on expl osion as a
probl emand if people could control their own sex lives, then
t hey control the population, and this all played a role. [If you
coul d get satisfaction without children, you can get pornography
W t hout sex, and so forth.

So, | think there is an overarching story underlying it
which had to do with certain ideals that you believed in, and
your business did tie into your other experiences. That is why
when t he governnent shut down everybody el se, you said, "I'lI
fight," because there was a bigger cause rather than just making
busi ness. Everybody el se said, "Okay, |I'Il go into another
busi ness.” But for you it was nore than a business. It actually
was a principle that was involved. And it really is fascinating
how sonebody who has a principle and sticks to his guns can in
fact prevail.

What was nost interesting to me was that it reads |ike
a novel because there is court case after court case. And the
court case inatiny little tow in North Carolina, where
everybody expected the jury to be against you, they started
showi ng the pornography. And at first everybody was very
unconfortable. But then, gradually, people were sort of noddi ng
of f and going to sleep and | ooking at their watches and waiting
for it to end.

| thought about that when | read in the Sunday Ti nes
Magazi ne on Sunday, Frank Rich's story about the pornography
i ndustry in America, where he expected it would be this, that and
the other. And in the end, he said this is just junk and very
boring and so forth.
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So, that was sort of interesting, just that your book
fits wwth other accounts of the industry. And there is no
pretension about it. | think anything who wants to know not only
about how t he pornography industry works but al so how the | egal
systemworks in the United States and how you can beat 37
mar shal s, and al so your account of the postal inspectors was very
interesting to ne, and the Post Ofice being seen as a | aw
enforcenment agency rather than just as people who deliver nail,
and postal inspectors comng to your place dressed as nuil nen and
giving thema tour of the facility, and dealing with all that was
equal |y fascinating.

One of the other things |I get fromPhil Harvey' s book
was a sense of openness, because these inspectors would conme and
say, W want a tour, and, at |east according to your account, you
woul d show t hem what ever they wanted. There were no secrets.
Not hi ng was hi dden. You were above board. And you did what you
believed in. | think it is a fascinating book, and certainly
anybody who is interested in these sorts of issues would do well
toread it.

| know several of the people in the book, which was
sort of interesting, including Pat Truman, who is wth the
Anmerican Famly Association now And | tal ked on the phone to
Judith Reisman, who is an expert in sexol ogy, or sexual
communi cation, and wote a book agai nst Kinsey, called, "Kinsey,

Sex and Fraud.” And it was sort of interesting that in your book
Pat Truman is a crusadi ng anti -pornography advocate, and Judith
Rei sman said, well, he is soft on Playboy and so forth. So,

there are all these different distinctions in the world that
shoul d be understood when you are going into this.

The peopl e who are agai nst pornography would agree with
your definition of pornography. They would differ on the social
rol e of what pornography's effects are or the role of the
i ndi vidual versus the community. | think that is an interesting
sort of debate, which has not been worked out and probably wll
never be fully worked out: \Were do an individual's rights end?
VWere do the rights of the community or the church or the famly
begi n?

| thought yours was an excellent presentation of your
views. There are, of course, others. You described the
cross-exam nation of a Baptist mnister, | guess, either in a
deposition or at the trial, where sone juror said that was the
bi ggest hypocrite he ever sawin his entire life. So, there are
very anusing elenents, | think, and it is a very interesting
saga. | certainly think that when we think about these issues we
tend to think of themin the abstract, as censorship, free
speech, or whatever. But in your book it really was factual,
enpirical, and very, very informative.
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Marjorie Heins' book is a little different. It is sort
of a big picture book as opposed to a shotgun approach. M own
response to it is that it seenmed very confused to ne. It

rem nded nme that Marjorie was a |lawer in the case of Finley v.
the NEA. Karen Findley is one of these performance artists who
was denied a grant. The NEA won that case. And the NEA won that
case because the governnment didn't actually see it as a
censorship issue. It becanme an issue of what kind of things
merited Federal support.

There is this is whole different set of values that are
operational when it is a governnent or an institution versus an

individual. A lot of the issues in "Not In Front of the
Children" relate to really who is the best person to deci de what
is the curriculumgoing to be in ny school. Should it be

abstinence education? Should it be show ng pornography to
children, which is ny understandi ng of one of the things you
defend? Should it be classical, scientifically based sex
educati on?

It is not really fully argued who should prevail in
guestions like that. | think people are concerned in their own
lives. | know soneone in New York who has an l1ll-year-old
daughter in a very, very prestigious private school. They have a

sex education class. Their assignnent is to nake little clay
nodel s of the sexual organs of nmen and wonen and then take them
honme to their parents.

This is a school that costs $30,000 a year, | think
The ultimate answer which Cato woul d advocate to an issue |ike
this would be vouchers. So you could go to the Alfred Kinsey
School or you could go to the Donald WIdman School, and you
coul d have the curriculumof your choice for sex education. But
where public school is involved, and there are issues of science
are involved, | do think people ought to be very sure that sex
education is truly educational and not an excuse just to show
por nography. Because that deneans both the educational content
and it al so displaces what the neaning of pornography is, which
is not really an educational experience.

| think those issues, again, are not resolved and they
will be going through the courts. But when Christian groups and
pro-famly groups say things like, "W don't think the sex
education courses our children are getting are accurate,"” they
have their own experts, experts who are omtted from Marjorie
Hei n"s book, who say things like, "Well, if you have a | ot of
sex, you have sexually transmtted di seases,” and "Peopl e can get
cervical cancer fromthe human papilloma virus, and that is not
st opped by condons. "

And t hey have other issues of their own which they
t hi nk peopl e should be made aware of. Maybe abstinence is not
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t he answer, but maybe prom scuity isn't the answer either. And
maybe society needs to find out what a reasonabl e conprom se is,
with the best scientific evidence, rather than just having

i deol ogi cal disputes both on the right and I eft. Because | think
reasonabl e people can usually agree. And we have cone to that
sort of agreenment in our society.

Again, from Phil Harvey's book, the Meese Conmmi ssion --
and | don't know whether | personal agree with it or not -- but
they said that Playboy and Pent house are not obscene, and what is
in themis healthy and doesn't cause you to do anything wong.
That is also a fascinating thing to conme out of a very
conservative adm ni stration.

So, | think both sides really need to | ook at what the
actual evidence is. And the Kinsey case is nost interesting,
because there is a new bi ography by Jones about Kinsey, which
agrees with the Reisman hypot hesis that the data was fraudul ent.
It is basically based on a table of child sexuality, called Table
34, which was the stopwatched response tinmes of children to
various sexual situations, based on the testinony of child
nol est ers.

The argunent made by Reisman, and then in this
bi ography, was that for this data to have been accurate it neans
you have to have an organi zed research effort nolesting a | ot of
children. And it is highly doubtful that all these people were
carrying stopwatches and witing these things down while
perform ng sex acts on infants and toddlers and so forth. So, it
is nore than likely that this stuff was made up. And if it was
made up, it is not reliable as scientific evidence. Basically,
what happened was that sone people at Indiana University said,
"W would |ike to go and | ook at the original docunents in
Kinsey's files." And they were told, "No, you can't see them"

So, unlike Phil Harvey who said, "You can see whatever
you want," this creates the sense that there is sonething to
hide. Any time people refuse to give the information, you can't
say it is science anynore. Because science is based on
replicability and the free flow of information. | think that is
why it is very inportant, especially in these controversi al
i ssues, for people to be as open and honest and above-board as
possible. That is the way people are going to nmake progress,
rather than sinply dism ssing either side as out to deprave and
corrupt youth.

Because a | ot of people sincerely believe show ng
chil dren pornography is good for them By the way, it was very
interesting in Marjorie Heins' book, she tal ks about Denmark and
the practices in Denmark. |In Denmark, it says in your book, they
do not show pornography to children. It is a very scientific
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type of approach, which is not based on titillation or
expl oi tati on.

By the way, Denmark is also a country with no
separation of church and state. On your tax form you have to
check a box, like we do for political contributions, whether or
not you want to give to the National Church of the People of
Denmar k, which is the Lutheran Church. So, if you don't go, they
know. It's interesting. Nobody goes to church, but people stil
pay for the church even though they don't go. That is the type
of thing that we here in America mght not find so sal ubrious.

So, I will just end on that. Again, | thank Cato for
the opportunity to be here. | think they are both fascinating
books.

(Appl ause.)

MR. PILON: Thank you, Larry. WelIl, as Garrison
Keill or would say, "Wat do you expect of Lutherans?"

(Laughter.)

MR PILON: Let's now open it up to the panel. Phil,
woul d you like to respond?

MR. HARVEY: Well, | think that Marjorie is probably
the right person to respond to this, but in ny experience sex
education has never -- | mean, there may be a bizarre case
somewhere -- but it has never been used as an excuse to show
pornography to children. That is just not the way things are.
Sex education is about information. | just think that needs to
be corrected on the record, that those are unrel ated subjects.

MR, PILON:. Marjorie?

M5. HEINS: | don't think it is fair, Larry, to say
that | defend show ng pornography to children. That is not what
| do. What | do is ask readers to think about what their
concepts of harm are and whet her any schene of censorship can
even define what, shall we say, a majority of people m ght think
was harnful pornography or offensive or disapproved or
i nappropri ate pornography versus nore salutary or educational

sexually explicit material. So, there is a difference between
subj ecting young children to a diet of pornography, which neither
| nor, | imagine, nost civil liberties advocates woul d recomend,

and opposing | aws without any kind of enpirical justification to
broadly restrict access.

Because what is the harn? And | talk about this a
l[ittle in the chapter of the book on Reno 1, where we did put on
evi dence from a sex educator who was in the mainstreamof his
field and who really did represent the range of professional
opi nion in sexual counseling, sexual education, that a child,
unl ess brought up in an extrenely repressive and anxi ety-ri dden
environnment, is not going to be harnmed if, per chance, he or she
happens upon a pornographi c i mage.
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So, it is nore of a question of harm Again, as Phi
says, conprehensive sexuality education is not a matter of an
excuse for subjecting children to pornography. | don't think
nodel s of the human anatony are equival ent to pornography. If
you think they are, then that only reinforces the difficulty of
com ng to an agreenent about what is pornography. Because many
opponents of sex education on the religious right, since the
early days, the sixties, and | docunent this in a chapter of the
book, claimthat explicit discussions of human anatony educati on,
not titillating but factual, were pornographic. So, to sone
extent, it is in the mnd of the behol der.

| also talk a little bit in the chapter about sex
educati on about conparisons |ike the nodel sexuality education
programin Denmark. That starts early, way before puberty. And
sonme sexual ity education does grapple with issues of pornography.
As we all know, those of us who read the Frank Rich article, it
is amulti-billion-dollar industry. So, this is obviously,
al though it may be very boring, it is widely appealing to lots
and | ots of people.

And when the hornones start flowing in puberty, kids
are going to be interested in this. | think we have an
obligation to kids not to sinply say, this is bad, this is
naughty, don't look at it, you are forbidden, but to try to help
t hem devel op an understandi ng of sexuality so that they
t hensel ves can have a nore critical approach. |If we are afraid
there are bad nessages in pornography, or as the Meese Comm ssion
said, its nain objection to pornography was noral because it
comercializes sex and takes it outside the context of a |oving,

committed relationship. Well, those are |legitinmate questions
that need to be addressed in sexuality education cl asses.
So, yes, | think in an ideal conprehensive sexuality

education class the issue of pornography ought to be discussed.
That doesn't mean | amin favor of foisting pornography on little
chi | dren.

MR. JARVIK: One of the interesting things, as a
society, we have not really decided what our attitude is. For

exanple, | have an Internet publication, so | always hear stories
about the Internet. And in some conpanies, if you send a
por nographi c nessage in an e-mail, you |lose your job. 1[It is not

even a censure or reprimand; it is a firing offense the first
time out. Because of, one, the feeling that it is inappropriate
use of conpany resources, but, secondly, the hostile environnent
clains in sexual harassnent |awsuits that cone. And they use the
conput er records as evidence.

So, it could well be that what is prohibited to be
shown or used at work is then part of a curriculumin one of
these highly contested school prograns. So, | just don't think
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we all agree in the country on what exactly our standards are. |
think that is why you see this dispute now. There are people
who, | amsure in their conpany, would |ove to just send

por nographic e-nmail .

We had a case in Washington, D.C., for people who live
there -- and | know this is going out on the Internet -- where
the police were found to be sending e-mails with the new
conmputers in their cars. And they were sendi ng pornographic,
raci st and offensive e-mails back and forth. They lost their
jobs, lots of them It is a serious issue at all sorts of |evels
that | think certainly we are going to be hearing nore of. |
don't have any conclusion on it.

M5. HEINS: Whuld you take the position that the
current Federal policy on abstinence unless married sexuality
"education,”™ with no practical information about the health
benefits of using condons, would you say that that is w se as
educational policy, that that is a service to the young peopl e of
this country?

MR JARVIK: Well, | think in any of these questions
you have to do a double-blind study or try and test the
hypot hesi s, rather than basically saying on the face of it that
it doesn't work. It is possible that it is aterrible idea. It
is possible for sonme people in sone situations it m ght be a good
idea, and for others it mght not be. There nay not be a
one-size-fits-all solution here.

MR. HARVEY: | think the only people who can nmake those
deci sions on behalf of children, particularly young children, are
their parents. For State-sponsored schools, | ama Libertarian

and I would love to see the tax rules adjusted so that parents
could nove their children to different schools if they w shed,
but for a State-sponsored school to deliberately wthhold
inportant information strikes ne as a little bizarre.

In other words, if you are teaching, for exanple, a
bi ol ogy class, just to back up on this a little bit, and you are
studyi ng human bei ngs and hunman physi ol ogy, and you stop teaching
human physi ol ogy when it reaches the genitals, that seens to ne
i nmoral because it is the reverse of education. |In other words,
if you deliberately withhold useful and inportant infornation
fromchildren because you are enbarrassed about your genitals,
that, to ne, is an imoral act.

| think that therefore one-size-fits-all, yes, it does,
to a reasonabl e extent, when it conmes to informng people in a
bona fide, legitinmate school -based program on the biol ogy of
pri mates, including humans, you should not |eave that out. Wy
woul d you want to?

MR JARVIK: | wasn't arguing that it be left out of a
science class. | just think that these are highly personal
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i ssues. As you say, parents generally are the ones who want to
decide. But, again, as pointed out in Marjorie Heins' book,
soneti nmes sone people feel the parents aren't qualified to decide
and that the experts know better. This becones a question of
whose experts do you believe? Do you believe experts such as
Judith Reisman and others, or do you believe experts that
Marjorie Heins has in her book? The point is there is no
agreenent that everybody has a consensus on.

M5. HEINS: No, that is not true. That is sinply not
true. The fact is there have been sone studies, all of which are
copiously footnoted in the book. And there is no basis to
believe that this abstinence approach reduces age of sexua
debut, which in fact is lower in the United States than in
countries that have conprehensive sexuality education, conplete
with lots of information about condons and the inportance of
usi ng them

Ages of sexual debut are higher in those countries and
rates of teen pregnancy and sexually-transmtted di seases are
much | ower. So, there is docunentation and it is not just ne.
The information in the Sexuality Education chapter cones fromthe
maj or advocates for youth, major professional sexuality health
organi zations that do research. There is the Al an Guttnmacher
Institute. They are not the equival ent of, yes, you can get
sonebody to say they are an expert and this is their opinion.

But when you are actually |looking at enpirical research, there is
sone.

MR. PILON:. W need to turn to the audi ence now. Wuld
you please wait for the m crophone to cone, identify yourself and
any affiliation you may have and who your question is directed
to.

MR. STERLING Thank you, Roger. | amEric Sterling
fromthe Crimnal Justice Policy Foundation. 1In the 1980's | was
counsel to the House Crinme Subconmittee, where | worked on child
por nography | egislation. Child pornography |egislation was such
a hot topic, we enacted child pornography |egislation in 1984,
1986 and 1988.

| was curious, first, that none of the panelists
di scussed the question of pornographic depictions involving
children in the sex acts, which was a very hot topic in the

1980's at the tine of the Meese Conm ssion. Secondly, | was
curious, is it the case that the Mller v. California standard
has been abandoned? | hadn't followed it that closely and |

didn't know that.

And | just had a comment, which is that when M. Harvey
says, "Wat authority has the governnent to get into our heads?"
| thought we were going to have a Cato discussion about drug
pol i cy again.

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



24

MR. PILON. Thank you, Eric. W should make it clear
that Marjorie's book is not about child pornography. It is about
erotica and children. They are not the sane subject.

M5. HEINS: And violence and any ot her entertai nnent or
medi a content or information, whether at the present tine or
hi storically, has been thought inappropriate for mnors to
access.

MR. PILON: Do you want to respond to Eric's questions?

M5. HEINS: Sure. | often get the child pornography
guestion and that is why, in the very introduction to the book,
say that is a very interesting and difficult topic, but it is not
the topic of the book. Child pornography |aws or prescriptions,
of course, are based on the fundanental social interest in
protecting young people fromactual sexual abuse. Harmto-m nor
censorship legislation is based on a fundanental ly different
noral or ideological prem se that there are sone i deas or pieces
of information that kids should not have.

The M1l er standard, which is the current obscenity
standard, which applies not only to the censorship of what kids
can read or see or |earn about, but adults as well, is not the
standard that is used for child pornography | aws because of the
need to protect actual kids from sexual abuse in the making of
chil d pornography. Child pornography is crimnal regardl ess of
whet her the resulting i mage has serious val ue and other things
t hat woul d nmake it not obscene under the MIler test.

O course, as you probably know, child pornography,
probably since you left the |egislature, the Federal |aw has been
expanded to cover virtual child pornography, where if the inage
| ooks like a mnor, even if no mnor was actually exploited in
the maki ng of the imge, that that possession or transm ssion can
subj ect you to very serious penalties. And whether that is
constitutional is now going to be argued before the Suprenme Court
in the fall.

MR. HARVEY: What was the third part? Mller is stil
the law of the land and it has been since 1973. That is still
the obscenity law. The use of children to create sexual inmages
in any way, shape or formis a formof child abuse and I am
unal terably opposed to it.

We forgot the third part of your question.

MR. STERLING The issue was that in the eighties the
rational e for maki ng assaults upon pornography was, in the name
of fighting child pornography, that people that you nmentioned,
such as Truman and the Anerican Fam |y Association and so on,
were advancing all of their anti-pornography legislation in the
Congress under the guise that this was all about protecting
chi |l dren agai nst being sexually exploited. Even though that was
al ready on the books, there was this repeated effort. In fact,
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t he Congress three tines passed newer, tougher, harsher, nore
el aborate child pornography I aws, which also spilled over into
ot her kinds of areas, particularly in the 1988 |egislation.

MR. HARVEY: Well that is good PR They understood
what was originally the National Obscenity Enforcenent Unit and
whi ch changed its nane, mraculously, to the Child Exploitation
and sonething unit, they knew that is good public relations
because there is no tolerance in Anerican society for child
por nogr aphy, whereas people are at |east anbival ent about
adults-only vanilla sex. So, the nore they could dress up their
obscenity crusade, their anti-adult -- and we need to read,
incidentally, Marjorie's own definition of pornography because it
certainly suns up the problem This is quoting from Marjorie's
earlier book:

"Sonetinmes people try to distinguish between
por nogr aphy, naughty, ugly, no redeem ng val ue, |eering or
prurient in character, and erotica, nice, arty, nore
m ddl e-cl ass, not prurient but open and whol esone. |n short,
por nography is anything with sexual content that you di sapprove
of. Erotica is sexual material that is okay."

(Laughter.)

MR. PILON: That is why we used that in the title of
our forum

Next question?

QUESTION: | was interested in the gentleman's
statement about child porn. There have been a couple of cases
reported here in Washi ngt on where parents have taken pictures of
their children in the nude and have found thenselves in trouble
for doing that. It sort of came as a question because |
understand the President showed a picture of his brother at the
White House Press Correspondents Dinner in full frontal nudity.
And | wonder if perhaps we could prepare a bill of inpeachnent on
this charge. And | amjust wondering if sone of the pressure on
child pornography isn't being used in other things.

M5. HEINS: There certainly have been a | ot of cases
such as you describe. Any censorship |law, even a | aw that has
such wi despread support as the child pornography law, is going to
have definitional problens around the edges. Because prosecution
is a judgnent that is nmade in a discretionary way by |oca
officials, police, prosecutors, often social service agencies,

t here have been nunmerous, nunerous instances where parents,
artists who sinply have photographed children in the nude, have
been subjected to really horrific experiences, with having their
ki ds taken away, subjected to threat of very serious crimna
prosecution because sonmebody who maybe had a dirty mind or a
probl em about children's bodies interpreted this as an erotic
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picture. So, the child porn laws are certainly not free of
probl ens and sone very innocent people have been badly hurt.

MR. HARVEY: There is a special trap wwth those cases
of kids in the bathtub and in the shower. Many of the film
processors believe that the law requires themto report even
m | dly suspicious | ooking photographs. The |aw requires -- and,
Marjorie, you can check me on this -- lewd or |ascivious
exhibition of the genitals. But who is going to nake that
judgnent as to whether the genitals are just sitting there or
bei ng | asci vi ously shown?

So, the processors feel that there is sone |aw, which
there isn't, but they feel that there is sone |law that requires
themto report these things to the police. Once the police get a
report, then even fair-mnded police often think, well, we have
to do sonething about this. So, these parents get hauled into
court for absolutely innocent photographs of their own chil dren.
And as Marjorie says, these |aws can get abused even by fairly
sensi bl e people. They al so get abused by prosecutors who want to
go get soneone, which is nmuch worse.

MR. LEVY: Bob Levy fromthe Cato Institute.

| am wondering if our panel thinks that there are | egal
or political principles that sort of transcend the enpirical
data. Let me ask you to assune that the evidence cuts the other
way, that indeed pornography is shown to be harnful. Then I
wonder what | egal reginmen you would each reconmend, first, with
respect to distribution of pornography to adults and, second,
with respect to distribution of pornography to kids, with a
further subdivision as to if it is harnful only to the consuner
on the one hand, or on the other, if it could also be harnful to
i nnocent byst anders.

MR. PILON:. So, that question is 1, 2, Aand B

M5. HEINS: Let ne start and you can go down the |ine.
The question is what you nmean by "harm" as | think Roger said,
or whoever said it. | think you were characterizing ny position.
And | really do try in the book to be a sharer of information and
an asker of questions. But | am obviously skeptical of

censorship. Generally speaking, | think it is a good principle
to ask for proof of identifiable, direct harm \When you are
tal ki ng about harm not from an individual piece of speech, I|ike

for exanple, the Ht Man Case -- we nmay di sagree on whether the
result in the Ht Man Case was right, but at least it was one
book, so we knew what we were tal king about.

When you are tal king about pornography, you have a
multi-billion-dollar industry and you have thousands and
t housands and t housands of depictions of all types. So, | don't
think you can even specify what the subject matter is that you
say m ght be proven harnful, nor can you prove it. So that the
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kind of harm when you are tal king about a |arge category like
that, the kind of harmthat you are tal king about, at best, can
be in terns of predictions of changes in attitudes and possibly
changes i n behavi or.

Frankly, | ooking at the social science nethodol ogies,
just as with violence, a huge category of information in
entertainment, | don't think with a huge category |ike sexua
explicitness, erotica or pornography, you can use social science
met hods to show even changes in attitude or behavior. There are
just too many other variables that go into it.

So, what we are really back to is what the Meese
Comm ssion was really candid about, and | quote it in mnmy book,
both with respect to adults and mnors, we are tal king about
noral attitudes. We think it is harnful. W as a society think
it is harnful to be perm ssive and not to have proscriptions and
t aboos because of the nmessage that we think pornography conveys,
of pleasure without commtnent and so forth.

In the 1980's, actually, it wasn't just that the
governnent was using the rhetoric of child pornography. They
were al so borrowing the rhetoric of Katherine MKi nnon and Andrea
Dwor ki n i n sayi ng pornography is harnful because it eroticizes
t he subordi nation of wonren. Well, that is possibly true. There
are a lot of fem nists who disagree, but that is a political and
nmoral issue. And as Judge Easterbrook said in the Indianapolis
case that struck down the MKi nnon- Dnorkin anti - por nogr aphy
ordnance, this is thought control in it is purest form

It may be a fact that pornography as defined by
McKi nnon and Dworkin has these harnful societal and attitudinal
effects, but that is precisely the type of harmthat the First
Amendnent prohi bits the government from stepping in with broad
censorship to try to prevent.

MR. HARVEY: Bob, | don't think that harmis necessary
or possible or desirable to outlaw sonething sinply because it is
harnful. It would al so depend, as Marjorie says, on the degree
of harm If pornography was as harnful as cigarettes, | suppose
we woul d have to think about outlawing it. But we don't outlaw
cigarettes.

If it was as harnful as autonobiles, | suppose we would
have to think about outlawing it. But we don't outlaw
autonobiles. M instinct is that it is so unlikely that visual
i mges of the act by which human bei ngs reproduce thensel ves

could be so harnful as to cause 200,000 deaths a year. It is
just a wld idea. So, | amnot too worried about it.

MR JARVIK: | would not want to do any sort of
legislating. | amnot a lawer. | ama publisher. But | would

say that generally these things, even when Congress does pass a
| aw, are sonehow decided in the |l egal system They say in
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Anerica every political question becones a | egal question. |

i magi ne there would be tort [awers who would find specific cases
wher e harm was done and bring cases and you coul d have deci sions

at that |level, where you would have case | aw, which would evol ve

over tine.

So, | think if it is harnful, just as in the tobacco
case, it was done through these big lawsuits. The way people
woul d go after pornography would be to say, well, this is harnfu

and here we are going to denonstrate it in this big trial and so
forth.

MR. HARVEY: The bizarre thing is that we outlaw it
when it has been shown not to be harnful. That is weird.

MR, PILON: You don't have tort |awers here any nore
than you do in the drug area.

M5. HEINS: | just want to pipe up with an objection to
t he anal ogy to physical toxins, whether it is autonobiles or
cigarettes. This kind of rhetoric and nmetaphor is used
constantly in the censorship debates. | just find it so
infuriating. It is not only because the First Anendment protects
intellectual freedom and protects the products of our
i magi nation, puts themin a separate category for hands off, it
says that the government is not to censor and restrict in this
ar ea.

It is not just a question of legal or constitutiona
law. It is a fundanental question of understanding the very
different ways in which information, culture, are absorbed by
di fferent people and the ways in which we use the nedia and art.
We are not just totally passive. It is the ways in which we
respond as human beings to it and create it as well as interact
with it. So, that goes back to ny argunent that nmedia effects is
not something that can be reduced to scientific proof.

MR, PILON. W have tine for just one nore question.
The gentleman in the back had his hand up.

MR. KAHN: | am Dave Kahn. | aman attorney in private
practice in Maryl and.
First of all, I want to comment in passing that perhaps

M. Harvey's conparison of the big stick wi elded by the Federal
prosecutors agai nst the medi umsized stick w el ded by the civil
plaintiffs is perhaps at the crux of the entire issue of
prosecution in your case.

But | had a question for Ms. Heins originally that had
to do with the virtual child pornography. But there are two
ot her aspects of expanded definitions of child pornography that
perhaps either the panel or the first questioner mght wish to
comment on. Wen ny children were young and first beginning to
explore their own sexuality, | would truck down to the bookstore
to buy a copy of "Show Me," which | had seen a couple of years

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



earlier, which was a picture book that had children nodels and
their genitalia was shown and depicted in what | don't think
anyone coul d consider a |lewd or |ascivious manner.

And t he book had been pulled fromthe bookshel ves
because of the legislation that had been passed, not because it

was | ewd or |ascivious, but because it was exploitative -- and
this would be of interest to Cato; this is what | was told by the
bookstore -- because the nodels were paid, and therefore it was

commer ci al depiction of naked children and/ or because the book
was sold, so that was in commerce then, and we were sonehow
exploiting the chil dren because there was a commerci al aspect to
this. Wereas had they been just pictures by the parents,
presumably, or not in any way conmmercialized, that the Federa

| egi slation m ght not therefore apply. | would appreciate sone
comment on that.

MR. PILON: Can you nmake this quick, Dave, so we can
get to the reception?

MR. KAHN: The other thing is, and | have no idea
whether this is part of the law or not, but | have been told that
written descriptions of sexuality by children or teenagers has
al so been brought under this unbra even if it is to be shared

between adults. | have just a question as to whether that is
indeed illegal or |egal and whom we are supposedly protecting if
it isillegal. Thank you

M5. HEINS: | think there was a case involving "Show

Me" in New York. AmI right? It is a vague recollection.
can't speak to what the bookstore's rationale was or whether it
had any basis in law. One of the problens here is that in
addition to the Federal child pornography |aw, which now includes
virtual child pornography, there are laws in nost States, each of
which is different. Sonme of themare clearly overbroad and
unconstitutional even under the standards the Suprene Court has
set forth because they prohibit any depiction of nudity by anyone
under a given age, 17 or 18.

What ever the reason for the bookstore pulling it, and
if I amcorrect about ny nenory of a case in the Second Circuit,
| think "Show Me" is probably comrercially unobtainable in the
United States at this point. That is a result of the very highly
charged cultural politics around child sexuality.

MR. HARVEY: There is no |aw which inplicates books in
commerce in any different way, is there?

M5. HEINS: Well, | do think there was a case brought
under New York State | aw agai nst "Show Me," which was | ost.
could be wong about that. It would have been 20 or 30 years
ago.

| don't think the virtual child law, the Child
Por nogr aphy Protection Act, covers text only. It's inmages.
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There has to be a visual depiction. Although there are sone
countries where descriptions as well as depictions of underage
i ndi vi dual s engaged in sexual conduct are crimnal.

MR. HARVEY: Can't you have a witten depiction
| egal ly?

M5. HEINS: In this country, | think you can.

MR. PILON: Let's go have our wi ne and beer and cheese
or what have you. Let's have a warm appl ause. The books are
avail abl e outside for sale. | won't tell you which one has
pi ctures.

(Appl ause.)

(Wher eupon, the Cato Book Forum was adj ourned.)
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